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this section shall be guilty of a class A
misdemeanor.

History; L. 1971, ch. 308, § 1; July 1.
Cross References to Related Sections:

Up>on niing, returns declared conHdenlial, see 79-3234.

Law Review and Bar Journal References:
Protection of taxpayers' right of privacy in "1971 Leg

islative Synopsis," Robert F. Bennett. 40 J.B.A.K. 307,
353 (1971).

21-3431.
History: L. 1972, ch. 114, § 1; L. 1975,

ch. 196, § 2; Repealed, L. 1978, ch. 119, § 1;
July 1.

CASE ANNOTATIONS

1. No error in failure to include instruction hereunder
In prosecution under 21-2437; lack of evidence. State v.
Gander. 220 K. 88. 89. 551 F.2d 797.

2. Court did not err in refusing to instruct hereunder
as lesser included oHenses of aggravated battery. State v.
Wright, 221 K. 132, 136, 137, 141, 557 P.2d 1267.

3. First degree murder prosecution; not error to instruct
hereunder under facts. State v. Franklin, 221 K. 739, 744,
561 P.2d 860.

4. Conviction hereunder reversed; statute declared un*
constitutional and void as being impermissibly vague. State
v. Kirbv, 222 K. 1, 2, 3, 4, 5, 6, 7. 8, 9, 10. 563 P.2d
408. I

5. Conviction based on a jury instruction as to a crime
held to be unconstitutionally vague cannot stand. State v.
Woods. 222 K. 179, 186, 563 P.2d 1061.

6. Defendant's conviction hereunder reversed; section
unconstitutional. State v. Wilson, 223 K. 563, 565, 575
P. 2d 32.

7. Provisions vague; constitutional due process not met;
conviction hereunder reversed. State v. Sullivan, 224 K.
110, 578 P.2d 1108.

8. Convictions hereunder reversed; statute held uncon
stitutionally vague. State v. McQueen & Hardyway, 224
K. 420, 422, 582 P.2d 251.

9. Conviction hereunder void; reversed. State v. Sand
ers. 225 K. 156. 159. 587 P.2d 906.

10. Not reversible error to instruct hereunder even
though section unconstitutional because defendant not
found guilty hereunder. State v. Trujillo, 225 K.'320, 324,'
590 P.2d 1027.

11. Mentioned in holding21-3608 unconstitutionally va
gue and indeiinite for failure to establish reasonably def
inite standards of guilt required by due process of law.
State V. Meinert, 225 K. 816. 819, 594 P.2d 232.

12. Writ of habeas corpus granted; conviction hereun
der, as lesser included offense, implied acquittal of ag
gravated battery charge; abuse of child prosecution based
on acts proved in former prosecution barred by 21-
3108(2Ka). In re Berkowitz, 3 K.A.2d 726, 728. 602 P.2d
99.

13. Cited in finding portion of 8-1701 unconstitutionally
vague. State v. Carpenter, 231 K. 235. 238. 642 P.2d 998
(1982).

21-3432.
History: L. 1972, ch. 114, § 2; Repealed,

L. 1975, ch. 196, § 3; July 1.

21-3433. Aircraft piracy. Aircrai^ piracy
is the willful or unauthorized seizure in this
state of any aircraft containing a pilot and one
or more persons by the use of force or any
other means with the intent to exercise control
over the aircraft.

Aircraft piracy is a class A felony.
riistory: L. 1973, ch. 138, § 1; July 1.
21-3434. Hazing, (a) No person shall

recklessly participate in the hazing of another.
(b) As used in this section, "hazing" means

willfully and wantonly coercing, demanding or
encouraging another person to perform as a
condition of membership in a social or fraternal
organization, any act which could reasonably
be expected to result in great bodily harm,"
disfigurement or death or which is done in a
manner whereby great bodily harm, disfigure
ment or death could be inflicted. '

(c) Violation of this section is a class B
misdemeanor. '

(d) This section shall be part of and sup
plemental to the Kansas criminal code. '

History: L. 1986. ch. 117, § 1; July 1. ^
Attorney General's Opinions:
->• Hazing is prohibited in the Shrine and Elks lodges. 8^
106.

Article 35.—SEX OFFENSES

Law Review and Bar Journal References:

"Survey of Kansas Law; Criminal Law," Robert A. Wa*
son, 32 K.L.R. 395 (1984). ' i ,,

21-3501. Definitions. The following def-,
initions apply in this article unless a different
meaning is plainly required:

(1) "Sexual intercourse" means any pene-'
tration of the female sex organ by a finger, the. ^
male sex organ or any object. Any penetration,;
however slight, is sufficient to constitute sexual, •
intercourse. "Sexual intercourse" does not in
clude penetration of the female sex organ by'
a finger or object in the course of the per-"
formance of: ' ' .

(a) Generally recognized health care prac-j
tices; or ' i'

(b) a body cavity search conducted in ac
cordance with K.S.A. 22-2520 through 22-
2524, and amendments thereto.

(2) "Sodomy" means oral or anal copula-'
tion; oral or anal copulation or sexual inter-'
course between a person and an animal; or any.
penetration of the anal opening by any body'
part or object.' Any penetration, however .
slight, is sufficient to constitute sodomy^ "So--
domy" does not include penetration of the anal
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opening by a finger or object in the course of
the performance of:

(a) Generally recognized health care prac
tices; or

(b) a body cavity search conducted in ac
cordance with K.S. A. 22-2520 Ithrough 22-
2524, and amendments thereto.

(3) "Spouse" means a lawful husband or
wife, unless the couple is living apart in -sep
arate residences or either spouse has filed an
action for annulment, separate maintenance or
divorce or for relief under the protection from
abuse act. I •

(4) "Unlawful sexual act" means any rape,
indecent liberties with a child, aggravated in
decent liberties with a child, criminal sodomy,
aggravated criminal sodomy, lewd and lasci
vious behavior, sexual battery or aggravated
sexual battery, as defined in this code. .

History: L. 1969, ch. 180, § 21-3501; L.
1983, ch. 109, § 1; July 1.
Reviser's Notei

For Judicial Council comment, see 21-3502.

Law Review and Bar Journal References!
"Reform in Kansas Domestic Violence Legislation,"

David J. Gottlieb and L. Eric Johnson,- 31 K.L.R.'527,
554 (1983).

Attorney General's Opinions:
Code for care of children; definition of sexual abuse and

exploitation in code; conformity with federal regulations.
83-186.

' CASE ANNOTATIONS •, '

1. Failure to instruct on definition herein not clearly •
erroneous; conviction hereunder and of other crimes up
held. SUte V. James, 217 K. 96. 100. 535 P.2d 991.

2. Applied; conviction under 21-3503 (1) (a),upheld.
State v. Sisson. 217 K. 475, 476, 536 P.2d 1369. : .

3. Cited in holding that second prosecution under 21-
3511 did not constitute double jeopardy under, the pro
visions of 21-3108. Williams v. Darr, 4 ;K.A.2d 178, 603
F.2d 1021. : • ' . •

4. Cited; effect ofchanges in statutes involving Indecent
liberties with chiW discussed. State v. Armstrong,! 238 K.
559. .564. 712 P.2d 1258 (1986).

5. .It is clear from reading 21-3506 and 21-3401 that all
elements of aggravated criminal sodomy not present in
homicide. State v. Strauch, 239 K. 203, il7, 718 F-2d 613
(1986). '

21-3502. Rape. (1) Rape is sexual inter
course with a person who does not consent to
the sexual intercourse, under any of ,the 'fol
lowing circumstances: • • i ' ; • '

(a) When the victim is overcome by force
or fear;

(b) when the victim is unconscious or phys-,
ically powerless; '

(c) when the victim is incapable of giving

consent because of mental deficiency or dis--.
ease, which condition was known by the bf-'
fender or was reasonably apparent'.to the
offender; or , \ '''v!

(d) when the victim is Incapable of giving
consent because of the effect .of any alcohplict
liquor, narcotic, drug or other substance, ad-i
ministered to the victim by-the offender,i'ori
by another person with the offenders'knowl
edge, unless the victim voluntarily consumes^
or allows the administration of the subst^ce.
with knowledge of its nature.:

(2) Rape is a class B felony.
History: L. 1969, ch. 180, § 21-3502; 'L.-

1978, ch. 120, § 1; L. 1983, ch. 109, § 2; July
1 • . ... 1- A

• • , T • I. • .,T ?JI

Source or prior lawt i' •'i- .< .•
' 21-424, 21-425. f: .
Judicial Council, 1968t Rape was not defined in the for-^

mer statutes of Kansas. The crime was ,describ^: ias '
"carnally and unlawftilly knowing" and as "forcibly rav'̂
ishing" any female. While these terms have accepledj
common law meanings; it seems desirable that the
crime should be more specifically defined. Also,
term "sexual intercourse" is specifically defined for the,.,
sake ofclarity. Thesection does notchange the former^
law relating to forcible rape. It simply seeks. to clwify.^^

The section contains elements of New Menco.Crimtaal.j
Code, 9-1 and 9-2. ; v; in-ii. . ; ». ']»;•; •r.-uMN

Law Review and .Bar Jounid Referencesi ym i-. u
"Reform in Kansw Domestic Violence Legislation,"4

David J..Gottlieb and L. .Eric Johnwn, 31.K.L.R.n527,',,.
529 (1983). ,5 •- r- - '."<1 r
'• "Survey of Kansas Law: Criminal Law," Robert A.-;,Wa-j
son. 32 K.L.R. 395. 396 (1984). . • ^ •' P.

"The Battered Woman's Syndrome. DefenseJj.Colleep^
Cacy, 34 K.L.R. 337, 364 (1985). /.• .vA

"Kansas Recognizes Rape Trauma Syndrome,'. CharleS;
H. Herd, 24 W.LJ. 653. 661 (1985) . ^

CASE ANNOTATIONS r' /t OJJj

1. Conviction upheld; due process not violated <by''
lineup procedure; counsel present during viewing. :State^
v. Kelly, 210 K. 192. 499 P.2d .1040/ > fi- '"mI-o

2. Conviction hereunder affirmed; search not objection-r^
able; prior rapes admissible; lesser included'crimes rln^H
stniction not required. State v. Masqua, 210'Ki 419, 502*'
P.2d 728.

3. Cited; conviction under prior statute set aside asb
being duplicitous. Jarrell v.' State, 212 K.'171^ 510 F.2d.<
j27, • • vo - ' .S/O''-

4.' Conviction hereunderupheld;'statement of accused ':
not Inadmissible solelv because counsel not present.- Stat^
v. Nichols, 212 K. 814. 512 P.2d 329.

5. Conviction hereunder not errof.in feilureilo.Instnict-
on adultery; separate crimei; record reviewed; convictlodS
upheld. State v. Flatz, 214 K. 74, 77; 519-P.^a097.

6. Conviction hereunder; record examined;"* convicUoH'
upheld. State v. Winston, 214 K. 525. 520 P.2d 1204.'

7. Section is not unconstitutional classification discrim-1'

iiai
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inating against sex. Stale V. Price, 215 K. 718, 723. 529
P.2d 85. . I

8. No abuse of discretion in admission of evidence of
similar offenses; instructions proper; conviction upheld.
State V. Hampton. 215 K. 907. 909, 529 P.2d 127.

9. Conviction of assault and battery and rape; alleged
trial errors reviewed and conviction upheld. State v.
James, 216 K. 235. 531 P.2d 70.

10. Rape is not a lesser Included offense of aggravated
kidnapping. Wisner v. State. 216 K. 523. 532 P.2d 1051.

11. Defendant charged hereunder cannot c!aim former
jeopardy as to a crime convicted of, where conviction re
versed and case dismissed; rights not denied. State v.
Dolack, 216 K. 622, 623, 533 P.2d 1282.

12. Conviction hereunder and of other crimes reviewed;
evidence of similar offenses; instructions: no reversible er
ror. State V. james, 217 K. 96. 100, 535 P.2d 991.

13. Conviction hereunder: no abuse of discretion in ad
mission ofevidence of similar offenses or instructions. Slate
V. Gonzales, 217 K. 159, 535 P.2d 988.

14. Use of word "rape" during prosecution under 21-
3503 nol prejudicial. Slate v. Wonser. 217 K. 406, 409,
537 P.2d 197.

15. Conviction hereunder and of other crimes affirmed;
evidence admissible. State v. Donahue, 218 K. 351, 543
P.2d 962.

16. Alleged trial errors examined on appeal from con
viction hereunder; no error. State v. Emery, 218 K. 423,
543 P.2d 897.

17. Alleged errors reviewed and conviction hereunder
upheld. Stale v. Adams, 218 K. 495, 499, 545 P.2d 1134.

18. Conviction hereunder; certain statements made by
victim held not to imply consent. Slate v. Clark, 218 K.
726, 728, 544 P.2d 1372.

19. Conviction hereunder upheld; aggravated assault
charge duplicitous and conviction reversed. Stale v. Las-
sley, 218 K. 758, 761. 762, 545 P.2d 383.

20. Conviction hereunder upheld; evidence suSicient to
sustain verdict. State v. Robinson, 219 K. 218, 547 P.2d
335. • '

21. Conviction hereunder upheld; testimony and phys
ical evidence properly allowed. State v. Steward, 219 K.'
256, 257, 547 P,2d 773. • ' ' '

22. Record reviewed from'convictions of' murder, ag
gravated battery and rape; no error found. State v. King,'
219 K. 508, 548 P.2d 803.

23. Erroneous admission of prior conviction constituted
prejudice; conviction hereunder reversed. State v. Don-
nelson, 219 772, 773, 549 P.2d 964.

24. Conviction hereunder reviewed; no reversible error.'
State V. Johnson. 219 K. 847, &4a. 549 P.2d 1370. •'

25. Conviction hereunder and of other crimes; record
examined; no reversibleerror. State v. Lewis, 220 K. 791,'
556 P.2d 888.

26. Convictions hereunder and of other crimes affirmed
on review. State v. Lee, 221 K. 109, 110, 558 P.2d 1096.

27. Conviction hereunder and of other offenses; no error
in refusing new trial or in refusing proposed instruction-
State v. Robertson, 221 K. 409, 559 P.2d 810.

28. Conviction of attempted rape reversed; failure to
instruct on lesser offense of batterv.! State v. Arnold, 1
K.A.2d 642, 645, 573 P.2d 1087. Reversed: 223 K. 715,
716, 717, 576 P.2d 651. i *

29. Alleged trial errors reviewed in affirming convicflori'
hereunder. State v. Gilder, 223 K. 220. 221, 574';P.2d
196..- ,

30. No abuse of discretion in refusing to grant separate
trials nor in refusal to sever counts; conviction affirmed.
Stale V. Howell, 223 K. 282. 573 P.2d 1003. ''

31. Bill ofparticulars in prosecution hereunder alleged
force only; evidence of force and fear properly admitted;
conviction affirmed. State v, Com, 223 K. 583, 589,^575
P.2d 1308., • •' •

32. Prejudicial error in prosecution hereunder;'case re-,
manded for new trial. State v. Nixon, 223 K. 788, "789,
576 P.2d 69L ' •

^3. Alleged errors in conviction hereunder reviev^;
conviction affirmed. State v. Cook, 224 K. 132. 578 P.2d
257.

34. Conviction hereunder affirmed; limitations on evi
dence of previous sexual conduct constitutional; statutory
definition of sodomy construed. Stale v. Williams, 224 K.
468. 471, 580 P.2d 1341. "r?"'':

35. Alleged errors reviewed on appeal from conviction
hereunder; judgment affirmed. Stale v. Higdon. '224' K.
720, 585 P.2d 1048." • i.f.itv

36. Conviction under section afHrmed and sentence'.ap*
proved. Stale v. Pencek. 224 K." 725. 585 P.2d 1052.7; i

37. Conviction hereunder upheld; alleged errorsPre
viewed. Stale V. Stewart. 225 K; 410, 591 P.2d l66.'*.'" '

38. No error in failure to instmct jury on sodomy or
patronizing aprostitute; conviction affirm^. State v. Blue,
225 K. 576, 580, 592 P.2d 897. •' ' :' • '-

39. Conviction affirmed; 60-447a construed and applied.'
In re Nichols, 2 K.A.2d 431, 436, 580 P.2d 1370."

40. Minor convicted as adult hereunder; failure'to 1*6-'
ceive fair treatment and fair trial; conviction reversed.
State v. Gammill, 2 K.A.2d 627 '̂ 628, 585 P.2d 1074.:!' !

41. Admissibility of testimony of expert witness, is.sub^.
ject to the trial court's discretion; convictions of rape and
aggravated kidnapping affirmed. State v. Reed, 226 K. 519,
601 P.2d 1125. ; '• • i

42. Appeal from conviction hereunder. Stale V.'̂ Wash
ington, 226 K. 768. 602 P.2d 1377. ' - /

43. Conviction hereunder upheld; no error in admission
into evidence of expert testimony on bite-mark identifi
cation. Stale V. Peoples, 227 K. 127, 605 Pi2d 13S,-ft;f- '

44. Conviction affirmed; defendant received effectivfe-is-'
sislance of counsel; sentencing of defendant propel State'
V. Rice, 227 K. 416, 417, 607 P.2d 489. if ^

"•45. Conviction upheld; trial court did not'abuse^discre-.
tion bv failing to find jury deadlocked. State v. Sandeh,*
227 K. 892, 610 P.2d 633.

•46. t"act that accused previously retained counsel does
not make inadmissible voluntary •statement'"made by"de
fendant In counsel's absence. Stale v. Costa,^ 228 k. 308,"
309, 613 P.2d 1359.

47. Confinement in automobile was merely inddetiUl
to the commission of the rape; conviction of aggravated
kidnapping reversed."State v.'Cabral, 228 K. 741, 745,'"
619 P.2d 1160. . •' " r '

48. Expert scientific opinion mustbe generally accepted
as reliable before received in evidence; court did not err
in allowing assistant district attorney to testify. State,v./
Washington, 229 K. 47, 622 P.2d 986. '

49. Duty to instruct on lesser Included offenses arises



iil

CRIMES AND PUNISHMENTS

only when there is evidence under which defendant might
reasonably have been convicted thereof. State v. Everson,
229 K. 540, 626 P.2d 1189.

50. Defense not surprised by appearance of state s miss*
ing witness; two days before trial witness available for
interview. State v. Jordan. 229 K. 558, 559. 629 P.2d 1172
(1981).

51. Mistrial declared after 2* days of trial because of
ineligible juror; double Jeopardy did not attach. State v.
Folkerts, 229 K. 608. 629 P.2d 173 (1981).

52. Conviction reversed; insufficient evidence of specific
intent to commit rape. State v. Carr, 230 K. 322, 634
P.2d 1104 (1981). '•

53. No error in admitting evidence of flight, excluding
evidence of victim's prior sexual activity or denying dis
missal of action for violation of speedy trial statute. State
V. Anderson, 230 K. 681, 682, 640 P.2d 1232 (1982).-•

54. .Failure to object to bailiff not being sworn held
waiver; trial court prohibited from ordering polygraph ex
amination of victim. State v. Dedman, 230 K. 793, 640
P.2d 1266 (1982). ! .

55. Psychiatrist's testimony that person suffers rape
trauma syndrome held admissible. State v.' Marks, K.
645, 646, 647 P.2d 1292 (1982). ; • • -

56. No Instruction on'attempted rape required-where
both defendant and victim testified as to penetration. State
V. Korbel. 231 K. 657, 658, 659, 647 P.2d 1301 (1982).

57. No error in refusal to Instruct on indecent liberties
where rape victim's age prevented consent. State v. Lilley,
231 K. 694. 695, 696, 647 P.2d 1323 (1982): •

58. Various alleged evidentiary and procedural, errors
considered. State v. Thompson, 232 K. 364,,654 P..2d 453
(1982). / ; '

59. No error in excluding prior sexual experience be
tween defendant and victim; irrelevant to Issue of consent
because of remoteness. State v. Stellwagen, 232 K.
659 P.2d 167 (1983). . ! ' , . .

60. Uncorroborated testimony of prosecutrix was.so un
believable it was not suSicient to sustain conviction., State
v. Matlock, 233 K. 1.' 660 P.2d 945 (1983).'!

61. Defendant found guilty of rape; conviction of lesser
included offense of indecent liberties with child set asii^e.
State V. Coberly, 233 K. 100,"106, 107,; 661 P,2d 383
(1983). •

62. Admission of evidence and jury instruction consid
ered. State V. Jones, 233 K. 112. 660 P.2d,948 (1983).

63. Court properly combined post-arraignment time,of
first prosecution and post-arraignment timejof second pros
ecution. State V. Ransom, 233 K. 185, 661 P.2d 392 (1983).

64. Threats made incidental to commiss|on of rape will
not support conviction for terroristic threats. State, v.
Reeves. 234 K. 250. 256, 671 P.2d 553 (1983). i ,

65. Court may not issue ex parte order of resentenclng:
defendant must be present at time of sentencing. Slate .v.
Coy. 234 K. 414. 420. 672 P.2d 599 (1983).'

Evidence sufficient to show victim's Resistance over
come by both force and fear. State v. Cantrell, .234 K.
426. 429. 673 P.2d 1147 (1983). ! . :

67. Rights and responsibilities of prosecution and court
regarding juveniles waiver hearings (38-636) and prelimi
nary hearings (22-2902) outlined. In re Davis, 234.K..766,
771. 674 P.2d 1045 (1984). ;

68. Identi-Kit composite goes to weight and sufficiency;
pretrial photographic lineup identification not impermis-

sibly suggestive: spouse's observation •of keys not privi
leged. State v. Galloway. 235 K. 70. 680 P:5d 268 (1984);

69. Foundation for admission of tape recordihgs in most
Jurisdictions outlined and applied ("9H"'recording ofcrime
in progress). Slate v. Williams, 235 K. 485>'486. 491, 681
P.2d 660 (1984). ' • J; ~ '

70. Conviction hereunder; evidence, admissible under
60-455 may be admissible to show commission of crime
itself. State v. Gray. 235 K. 632, 634, 681 P.2d 669(1984).

71. Statute not discriminatory against men. State vi
Wood. 235 K. 915, 919. 686 P.2d 128 (1984). • V-

'72. Conviction hereunder; fingerprint identification And
use of photographic evidence discussed at length. State
Murdock, 236 K. 146, 689 P.2d 814 (1984).
^73. Rape trauma syndrome testimony not violation' of

rape shield provisions; absence of syndrome Inadmissible
where consent is defense. State v. McQuillen, 236 K: 161f
172. 689 P.2d 822 (1984).
i74.;Sufficiency of evidence; medical expert not author;

ized to testify complainant was raped. State v.'Bressmani
236 K. 296, 297, 304. 689 P.2d 901 (1984). • •''

•75. Sufficiency of evidence. Slate v.- Hanks, 236 K. 524,"
525, 636. 694 P.2d 407 (1985)." "

fi 76.-Behavior and comments of defendant, during arreit'
admitted as part of res gestae. State v. .Davis," 236 K.'538,
539. 694 P.2d 418 (1985). • ' '' ' *-• '
..'77. Sufficiency of uncorroborated prosecutrix testimoriy
evidence sustained; consdlutlonal, ex post &clochallenges
reintent meritless. State v. Llle, 237 K. 210, 211, .213,-
699 P.2d 456 (1985).

•78. Time limitations of appeal of conviction'(22-3608);
revocation of probation following imposition of sentence
(21-4603). State v. Tripp, 237. K, 244, 699 P.2d 33 (1985);

' 79. Refusal to order psychiatric examination for, and tise
of videotaped deposition of, victim' discussed. State^v.
Wooldridge, 237 K..737. 703 P.2d 1375 (1985). if-:
C80. Cited; right'to counsel Infringed; where laW partner
represents another charged with same ,crime and conflict
arises.'.State-v. Lem'Mons, 238 K.-1, 2. 705 P.2d.';552
(1985). • • ' • ' •

81. Effect ofdelays from interlocutory appeals (22-3^)
on constitutional ri^t to speedy trial discussed. State'V,,
Galloway. 238 K. 100. 708 P.2d 508 (1985). - • .•^

82. In-custody statement withoutcounsel, witness com-"
ment on defendant's silence, Impeachmisnl of prosecution';
witnesses discussed. State v. O'Neal. 238 Ki 183, 708 P.2a
206 (1085). , , .-I. r-i-*• t V

83. Attempted rape.instruction, sexual battery (21-3517)
and aggravated sexual batteryj (21-3518) as lesser offenses
discussed. Stale v, Galloway, 238.K. 415, 710 P.2d 1320'
(1985). II M' .. ''Iiii)'"
-.84. Evidence of prior crimes (60-455),, sufficiency!of
complaint affidavit, photographic evidence, trial .consoli-.
dation discussed. State v. Breazeale, 238 K. 714. 714 P.'2d
1356 (1986). - ' • • ' • • •' .

85. Specific intent is not element of crime of rape;,
Wiley v. Rayl, 767 F.2d 679. 680 (1985). • ":\f '

86. Admission of state rebuttal testimony by former
prosecuting attorney and rape counselor examined.. State;
V, Hayes, 239 K.. .443, 720 ,p.2d 1049:(1986). V., ...v '
, 87. Severity of sentence, In-court identifications, pho^,

tographic evidence of lineup examined. State v. Slansky,'
239 K. 450. 720 P.2d 1054 (1986). '' V ' ''''

,88.' Expert testimony on rape trauma syndrome relevant
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and admissible where consent Is defense. State v. Mc-
QuiHen, 239 K.-590, 721 P.2d 740 (1986). .r- . i
' 89. Speedy trial. Justices qualified on rehearing, hearsay
statements, incriminating statements, witness sequestra
tion, new evidence examined. State v. Ransom, 239 K.
594. 722 P.2d 540 (1986).

90. Testimony on incarceration, rebuttal regarding san*
ity, venue change,- hair samples and confession in evi
dence, Jury instructionsexamined. State v. AJexander. 240
K. 273, 729 P.2d 1126 (1986).

91. Cited by concurring judge in majority holding that
aggravated sexual battery (21-3518) not lesser included of
fense of indecent liberties (21-3503). State v. Fulcher, 12
K.A.2d 169. 173. 737 P.2d 61 (1987).

92. Aggravated incest (21-3603) not lesser included of
fense (21-0107); prior sexual relations, limiting instructions,
prosecutorial remarks examined. State v. Moore, 242 K.
1, 7. 9, 748 P.2d 833 (1987),

93. Insanity defense (22-3219) as speedy trial delay (22-
3402), diminished capacity instruction, ex parte order for
psychiatric evaluation examined. State v. Maas, 242 K. 44,
744 P.2d 1222 (1987). i

94. Non-identical offense to aggravated incest (21-3603).
60-460 hearing examined. State v. Hutchcraft. 242 K. 55,
744 P.2d 849 (1987).

95. Peremptory challenges of members of defendant's
minority race or grpup examined. State v. Hood, 242 K.
115, 116, 744 P.2d 816 (1987).
• 96. Admission of expert testimony (60-456) by forensic
examiner from KBl upheld. State v.: Stukey, 242 K. 204,
747 P.2d 137 (1987). : ! 1 i

97. Photo lineups, victim's eyewitness description, un
corroborated defense testimony, use of rape kit examined.
Stole v. Grubbs. 242 K. 224, 747 P,2d 140 (1987).

98. Indecent liberties (21-3503) as not identical nor
more specific crime, discharge of juror after empaneling
examined. State v. Helms, 242 K. 511, 748 F.2d 425
(1988). . . , .
.« 99.- Prior crimes and rape instructions, jury requests for
information, venue, victim's prior sexual conduct exam
ined. State V. Bedford, 242 K. 658, 659, 750 P.2d 1013
(1988). ^ • > • „

100. Evidence available at trial of "newly discovered"
evidence tending to Impeach or discredit, materiality of
evidence examined. Baker v. Stale, 243 K. 1, 3, 12. 755
R2d 493 (1988). i

21-3503. Indecent liberties with . a
child, (l)^ndecent liberties with a child is
engaging in any of the following acts with a
child who is not married to the offender and
who is under 16 years of age:

(a) Sexual intercourse; or
(b) any lewd fondling or, touching of the

person of either the child or the offender,
done or submitted to with the intent to
arouse or to satisfy the sexual desires of
either' the child or the offender; or both; or

(c) soliciUng the child to engage in any
lewd fondling or. touching of the person of
another with the intent to arouse or satisfy
the sexual desires of the child, the offender
or another.

(2) Indecent liberties with a child is a
class C felony.''

History; L. 1969, ch. 180, § 21-3503} LI'
1975, ch. 193, § 1; L. mX^h. 109, § 3;"L.
1984^ ch. 118, § 1; L. 1985, ch. 109, § .2;.L.
1§S7, ch. 108, § 1; April 16. •: -r?' ,)
Source or prior law: \-

21-424. ....

Judicial Council, 1968: This section is in lieu of the
former provision relating to statutory rape. Th'e nkme
of the crime has been changed. The prohibited bon^
duct includes not only sexual intercourse, but other
indecent sexual conduct. Moreover^ the section ap*
plies to the one who submits to as well as performs
indecent acts with a child. Thus, the female participant
in a sexual relationship with a child might be prose-
cuted under this section. '

The section adopts part'of the Illinois Criminal Code,
11-4.

Law Review and Bar Journal References: .

"The New Kansas Law Regarding Admisslbility'^of
Child-Victim Hearsay Statements," G. Joseph Pierron;
52 J.K.B.A. 88. 94 (1983).

"The Admissibility of Child Victim Hearsay in Kansas:'
A Defense Perspective," Christopher B. McNeil,- 23
W.L.J. 265, 268 (1984).

"Survey of Kansas Law; Criminal Law," Robert 'Ai-'
Wason, 32 K.L.R. 395, 398 (1984). '

Attorney General's Opinions: • ' y'- ••
Code for care of children; deHnition of sexual abuse

and exploitation in code; conformity with federal regu
lations. 83-186. •• . >

CASE ANNOTATIONS '

1. Failure to give aiding and abetting instruction"hot'
error in'prosecution hereunder." State v. Ingram ''2lf
587, 506 P.2d 1148. '
' 2. Cited in dismissal of state reserved question appeal

arising from prosecution hereunder. State v.' Chittehden,';
212 K. 178, 510 P.2d 152. ^ '

3. Conviction hereunder upheld: statement ofaccuied^
not inadmissible solely because counsel not present.^'
State V. Nichols. 212 K. 814. 512 P.2d 329. •.

4. Conviction hereunder; motion to vacate sentence!
and conviction denied. Underwood v. State, 214 K.1633, '̂
522 P.2d 457. ^
' 5. Subsection'(l) (b) not sufficiently definite io* satisfy^

constitutional requirements as to due process. "^State vl.
Conley, 216 K. 66. 67, 68. 69,;.71. 531 P.'2d 36?:''̂ ;:^^

6. Record'examined from coiivictldn her'etindttf;"pre7
cise time of offense not stated in indictment; use'ofwordv.
"rape" not prejudicial; conviction upheld. State v.",Won-"'
ser, 217 K. 406, 408, 537 P.2d l97;'" '

7. Conviction under (1) (a)'upheld; instructions and'
admission of evidence proper.. State v. Sisson, "2l7 K..
475, 476, 536 P.2d 1369.' ', ' ' '' '

8. Conviction under subsection (1) (b) vacated prbvi-
sions unconstitutionally vague.' State v. Sisson,"217 'K.'.t'
475, 476. 536 P.2d 1369. " ' IV'T-

9. Record examined in appeal from conviction her- .
eunder; no reversible error. State v. Morion," 217'.K.'
642, 538 P.2d 675.

. v..

4- ,
r I

\ <•

lit.



rW
?

£'

CRIMES AND PUNISHMENTS

lesser included offense of rape; conviction of "P®
conviction of lesser offense. State v. Coberly, 233 K.
100. 106, 107, 661 P.2d 383 (1983). ^i ' »

28. Time of offense not essential element of indecent
liberties with child; admission ofexlrajudicial statements
of child as exception to hearsay rules. State v.-Myatt, ^
237 K. 17, 28, 697 P.2d 836 (1985). f;>: r 'i-'

29. Dismissal following preliminary hearing; "
court to conduct S 2^
child's testimony. Slate v. Lanter, 237 K..309. 699 P.Zd
503 (1985).' * .

30. Written instructions only at close of argumenl,
prejudicial effect of failing to deliver orally. State v.^
Norris. 10 K.A.2d 397, 699 P.2d 5^ (1955)-.

31 Cited; provisions of 60-460(dd) (statements by\
children) inapplicable to proceedings under juvenile of- ^
fenders code (38-1601 el seq). In re Mary P.. 237 K.i \
456, 701 P.2d 681 (1985). ' '

32. Acceptance and validity of guilty plea (22-3210)
discussed; grounds to set aside reviewed and applied.
Stale v. Snyder, 10 K.A.2d 450, 451.'701 P.2d 969
(1985). ' /'

33 Cited; right to counsel infringed where law part
ner represents another charged with same crime and
conflict arises. Stale v. Lem'Mons. 238 K. 1, 2. 705 P.2d

34! What actions necessary to toll statute of limitations
(21-3106) discussed. State v. Mills. 238 K. 189, 708 P.2d
1079 (1985). ,

35. Cited; effect of changes in statutes involving in
decent liberties with child discussed. State v. Arm
strong, 238 K; 559, 564. 712 P.2d 1258 (1986). -i ' »

36. Hearsay statements of childrenrprop®'' instruo*'
tiohs oh stat6ments (60-460(dd)) examined.-.State y.<
Clark, 11 K.A.2d 586, :730;P.2d 11(W (1986). '
.37, Threat to child hot to< talk does not constitute

cortcealment (21-3106 (3)(c)) to toll of limitalio^
State V. Bentley. 239 K. 334. 339, 721;P.2d (19860
T38 Failure of information to allege essential element^
of crime examined. State v. Jackson, 239 K. 463i'464i|
721 P.2d 232 (1986). ' ' V'''

39 Statutory guidelines for acceptance ofguilty plea
(22-3210) examined in 60-1507 proceeding. Noble, v. ,
State, 240 K. 162. 727 P.2d 473 (1986).
• 40. Cited; prior law under 21-3504 and related slat*) ;
utes examined. State v. Ramos. 240, K. 485, 48$, 73J5
P.2d 837 (1987). ... . ^ '

41. Technical irregularities In execuUon ofsearch
rant, voluntariness ofconfession examined. State.v. H6lr'
loman, 240 K. 589, 731 P.,2d 294 (1987). .;

42. Admission ofsuppression hearing transcript h^t
less error and late endorsement of
of discretion. Stale v. Phifer, 241, 233. 737 ^P.2d 1

43 Aggravated sexual battery (21-3518) not lesser in- ,
eluded offense, no instruction thereon ne«ssafy; SUle; ,;
V. Fulcher. 12 K.A.2d 169. 170. 737fP.2d 61 :(1987)..'fv

44. .Noted as lesser included offense (21*3107) of rap^.
(21-3502); other lesser included offenses noted. .State^v^
Moore. 242 K. 1, 3. 748 P.2d 833-(1887). . • .. ..

45. Non-identical offense to aggfivaled 'ncest (21-.
3603). instruction on aggravated sexual
60-460 hearing examined. Stale v. Hutchcraft, 242 .K/-

t 55, 744 P.2d 849 (1987). • •

10. Conviclion hereunder reversed; defendants sixth
amendment right to efTective cross-examination denied '
by admission of out of court statement. State v. Fisher.
222 K. 76. 563 P.2d 1012.

11. Findings on admissibility of voluntary extra-judi
cial statement supported by substantial competent evi
dence; conviction affirmed. State v. Holt. 2 K.A.2d 1,
574 P.2d 152. • 1 ,

12. Alleged errors in conviction hereunder reviewed;
conviction affirmed. State v. Cook, 224 K. 132, 578 P.2d
257 I

13. Mentioned in holding 21-3608 unconstitutionally
vague and indefinite for failure to esUblish reasonably
definite standards of guilt required by due Pfocfss of
law. State v. Meinert, 225 K. 816, 819. 594 P.2d 232.

14. Conviction hereunder reversed; reference to po
lygraph tests constituted prejudicial misconduct; new
trial ordered. Stale v. Kilpatrick, 2 K.A.2d 349. 352,
578 P.2d 1147. \ .

15. No merit In contention that this section violates
due process. Slate v. Kilpatrick, 2K.A.2d 349. 352, 578
P-2d 1147. , , ^ .

16. Conviction of taking indecent liberties witha child
uoheld- statute not unconstitutionally vague or indeR-
nite. State v. Voiles. 226 K. 469, 470, 472i 601 P.2d
1121. , , ,

17. No error in failure to instruct Jury on lewd and
lascivious behavior or Indecent solicitation of a child;
conviction affirmed. State v. Gregg, 226 K. 481, 483,
602 P.2d 85. ^ '

18. Conviction upheld; evidence sufficient to support
uncorroborated exlrajudicial confession. State v. Tlllery,
227 K. 342, 607 P.2d 1031. •

19. Conviction hereunderupheld; crime committed in
transit- venue allegation and instruction proper. State V|.
Uvelace. 227 K. 348. 349, 607 P.2d 49. !'

20 Cited in holding that second prosecution under
21.3511 did not constitute double jeopardy under the
provisions of 21-3108. Williams v. Darr, 4 K.A.2d 178,
179. 180. 181. 603 P.2d 1021. 1 ' '

21. Where defendant testified to his presence at both
alleged incidents of indecent liberties, such testimony
negates contention ofprejudicial deprivation ofalibi de-
fense. Stals v, Gllley, 5 K.A.2d 321, 322. 323. 615 P.2d
827 ! II

22. Trial court order excluding "other crimes evi
dence not an order suppressing evidence; appellate court
has no jurisdiction Jo hear appeal by state. State v. Boi-
Itig, 5 K.A.2d 371,^372, 617 P.2d 102. :

23. In cases involving illicit sexual relations between
adult and child, evidence ofprior acts ofsimilar nature
between same parties is admissible. State^v. Crossman,
229 K. 384, 624 P.2d 461. i '

24. Arrest of judgment and dismissal jis not an flc-
Quittal; second trial on same charge not double jeopardy.
State v. Love, 5 K.A.2d 768. 769. 625 P.2d 7. _ .

25. Noerror in refusal to instruct on indecent hbertles
where rape victim's age prevented consent. Slate v. LlJ-
lev, 231 K. 694, 696, 647 P.2d 1323 (1982).

*26 Hearsay testimony ofmother of four-year-old vic
tim admissible under contemporaneous s^^ements ex
ception. State v. Rodriquez, 8 K.A.2d 353, 354..357.
657 P.2d 79 (1983). , : , ,

27. Crime of indecent liberties with a child was a

1'
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46. Indecent liberties neither identical to nor more
speciOc than rape (21-3502). State v. Helms, 242 K. 511,
513. 748 P.2d 425 (1988).

21-3504. Aggravated indecent liberties
with a child. (1) Aggravated indecent liberties
with a child is the commission of indecent
liberties with a child, as defined in K.S.A.
21-3503 and amendments thereto, by any
guardian, proprietor or employee of any fos
ter home, orphanage or other public or pri
vate institution for the care and custody of
minor children, to whose charge the child has
been committed or entrusted by any court,
court services ofTicer, department of social
and rehabilitation services or other agency
acting under color of law.

(2) Aggravated indecent liberties with a
child is a class B felony.

History: L. 1969, ch. 180, § 21-3504; L.
1975, ch. 193, § 2; L. 1983, ch. 109, § 4; L.
1984, ch. 112, § 3; L. 1984, ch. 118, §2; July
1.

Source or prior lawt

21-009.

Judicial Council, 1968: The advisory committee was of
the view that the crime of indecent liberties with a
child is more repcehensible when committed hy a per
son in whose charge the child has been placed by a
court or other agency acting pursuant to law. Hence,
the crime of indecent liberties with a ward is deAned
and a more severe penalty is provided.

Attorney General's Opinionsi
Code for care of children; deRnition of sexual abuse

and exploitation in code; conformity with federal regu
lations. 83-186.

CASE ANNOTATIONS

1. Conviction hereunder upheld; victim was defend
ant's ward although not placed in his custody by de
partment of social welfare. State v. Dunham, 213 K.
469, 470, 472, 475. 476. 517 P.2d 150. •

2. Expert witness (60-456); may not testify as to
whether defendant molested alleged victim. State v.
Lash, 237 K. 38\, 699 P.2d 49 (1985).

3. Amendment of information, denial of bill of par
ticulars, jury instructions, changes in statutes discussed.
State v. Armstrong, 238 K. 559, 712 P.2d 1258 (1986).

4. IneiTective assistance of counsel-remand procedure
amended complaint, reclassiiication of crime, sentencing
discussed. State v. Van Cleave, 239 K. 117, 118, 716
P.2d 580 (1986).

5. Preexisting psychologist-client privilege in 38-
1514(c)(2), question of new trial based on newly discov
ered evidence examined. State v. Munyon, 240 K.. 53,
726 P.2d 1333 (1986).

6. Prior law and related statutes examined. State v.
Ramos. 240 K. 485, 731 P.2d 837 (1987).

.7. Cited; aggravated sexual battery (21-3518) as lesser
included offense of indecent liberties with child (21-

3503) examined. State v. Hutchcraft, 242 K. 55, 59,>744
P.2d 849 (1987).

21*3505. Criminal sodomy. (1) Criming
sodomy is sodomy between persons who'kre
members of the same sex or between a perj'
son and an animal. ,

(2) Criminal sodomy is a class". B"
misdemeanor. =

History: L. 1969, ch. 180, § 21-3505^ h?
1983, ch. 109, § 5; July 1.,;
Revisor's Note:

For Source or Prior Law and Judicial Council com;,
ment, see 21-3506. .

Law Review and Bar journal References!

"Reform in Kansas Domestic Violence Legislation.V-
David J. Gottlieb and L. Eric Johnson. 31 K.L.R..527,
554 (1983). .

"Survey of Kansas Law: Criminal Law," Robert A.r
Wason. 32 K.L.R. 395, 400, 401 (1984). ' [f t'y

"Recent Developments; Public Health and Employ*
ment Issues Generated by the AIDS Crisis," Mark'jJ
Lazzo and Christopher A. McElgunn, ,25 W.L.J. 505('.
516 (1986). ... ....

. CASE ANNOTATIONS ' (tli/'
1. Sufficient evidence of penetration for reasonable

inference that defendant committedaggravated sodomy^
State V. Kelly. 210 K. .192, 499 P.2d 1040. .L "

2. Evidence supported conviction hereunder. State v.-
Rhone, 219 K. 542, 546. 548 P.2d 752. •

3. Statute is not unconstitutional on grounds raised.-
State V. Thompson. 221 K. 165, 171, 172, 558 P.2di93.

4. Defendant's rights not prejudiced by one day cony
tinuance during trial proceedings; conviction afiirmed.^
State v. Nelson. 223 K. 251. 573 P.2d 602. '

5. Cited; conviction of aggravated sodomy afBrn>ed;i
statutory definition of sodomy construed. Stale v.'Wil-;
Hams. 224 K. 468. 471. 580 p.2d 1341. • ''f'!- ;

6. Aggravated sodomy and rape prosecution; nO eiror'
in failure to instruct jury on sodomy. State v. Blue;'225.
K. 576, 580, 592 P. 2d 897.

7. Cited; evidence sudicient to establish .sufficient.'
penetration for oral copulation; conviction''afnrmed.'
State v. Uvelace, 227 K. 348. 351, 607 P.2d 49.

8. Duty to instruct on lesser included offenses arises'
only when there is evidence under which defendant*
might reasonably have been, convicted thereof. Stat6.'Vi'
Everson, 229 K. 542, 626 P.2d 1189.

9. Prior to amendment of act (July 1. 1983); husband
notguilty ofaggravated sodomy with wife. State v.! Dub^
Ish, 234 K. 708, 712, 675 P.2d 877 (1984). ;•

10. Cited; evidence of previous sexual relationship atj
aggravated incest (21-3603) trial discussed. State v. .Per*'
ngo. 10 K.A.2d 651, 652. 708 P.2d 987 (1985). '•'if;')-,

21*3506. Aggravated cnminal sodomy
Aggravated criminal sodomy.',is:'. '

(a) Sodomy with a child who is not mar-:
ried to the offender and who is under l6
years of age; •>. -

(b) causing a child under 16 years of age-,
-

ti^l
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21-3506 CRIMES AND PUNISHMENTS

to engage in sodomy with any person or an
animal; or

(c) sodomy with a person who does not
consent to the sodomy or causing a person,
without the person's consent, to engage in
sodomy with any person or an animal, under
any of the following circumstances:

(1) When the victim is overcome by force
or fear;

(ii) when the victim is unconscious or-
physically powerless;

(iii) when the victim is incapable of giving
consent because of mental deficiency or dis*
ease, which condition was known by the of
fender or was reasonably apparent to the
offender; or 1

(iv) when the victim is incapable of giving
consent because of the effect of any alcoholic
liquor, narcotic, drug or other substance ad
ministered to the victim by the offender, or
by another person with the offender's knowl
edge, unless the victim voluntarily consumes
or allows the administration of the substance
with knowledge of its nature.

(2) Aggravated criminal sodomy is a class
B felony. i i

History: L. 1969, ch. 180, § 21-3506; L.'
1983, ch. 109, § 6; July 1. , ,
Source or prior law:

21-907. -p :
Judicial Council, 1968i Former K.S.A. 21-907 prohibr;'

ited the "detestable and abominable crime against na->
ture, committed with mankind and with beast.", The
elements of the crime were not specified. Section 21-,"i
3505 identifies the conduct ordinarily included in the '
crime of sodomy or crime against rlature. probably i
does not materially change the fomer law. It onlyi'
seeks to clarify. Some of the newlcodes haveIaban-,'
doned the term ''sodomy" and instead employ the
terms "deviate sexual conduct" or "iexual perversion.",,
See Illinois Criminal Code. 11-2 and .Wisconsin Crim*
inal Code. 944.17. ; I;; ' j;

Sexual crimes Involving violence and :those against chil- .
dren are usually regarded as more serious. Hence, '
section. 21-3506 defines a distinct crime of aggravated ,
sodomy and permits a more severe penalty. ' . <

The language is similar to New Mexico Criminal Code, '
9-6. y ;.

Law Review and Bar Journal Referencess '
"Reform in Kansas Domestic Violence Legislation."

David J. Gottlieb and L. Eric Johnson, 31 K.L.R. 527.
554 (1983). I r

"Survey of Kansas Law: Criminal Law," Robert A.
Wason, 32 K.L.R. 395, 396. 400 (1984).

CASE ANNOTATIONS

1. Conviction hereunder and of other crimes reviewed;
evidence of similar offenses; instructions; no reversible
error. State v. James. 217 K. 96, 100, 535 P.2d 991.

2. Conviction hereunder and of other offenses ire-
viewed; failure to move for severance of offenses con
stitutes waiver of Joinder. State, v. Townsley, ,.2l7 ^K.-
102. 535 P.2d I. . 'S '--l :V'.

3. Conviction hereunder and of other crimes alarmed;
evidence admissible. State v. Donahue, 218 iK. 351, 543
P.2d 962. •' i ^ - .

4. Defendant charged hereunder; conviction under 21-'
3505; evidence supported conviction. State v. -Rhone,
219 K. 542, 546, 548 P.2d 752; ' .

5. No error in admission of evidence or in failing to
instruct on lesser oSense. State v. Yates, 220 K. r635,'
556 P.2dU76. i, yi c-'" rtvi, vIV"

6. Conviction hereunder and of other crimes; record,
examined; no reversible error. State v. Lewis, 220 K.;
791. 556 P.2d 888. *

7. Conviction of aggravated robbery and aggravated
sodomy reviewed and Judgment affirmed. State'"V.
Thompson. 221 K. 165, 173, 174,- 558 P. 2d 93..s".<-Jo

•8. Section does not contain elements of bill of attain
der. Stat^' V. -Thompson, 221 K. 165, 171, 173, 558 P.2d
93.

9. Statute is not unconstitutional on grounds raised.
Stale V. Thompson, 221 K. 165,. 171, 172, 173, 558 P.2d'
93. \ - 'I . • '.••.jvf-';-.'

10. Conviction hereunder reversed; defendant's sixth
amendment right to effective cross-examination denied
by admissnn of out-of-court statement. State v. Fisher,'
222 K. 76, 563 P.2d 1012. ^

11. Defendant charged hereunder acquitted. State'.v.
Holt, 2 }f.A.2d 1, 574 P.2d 152.'... .

.12. Lewd and lascivious behavior not lesser degree of
aggravated sodomy. State v. Crawford, 223 K. 127t 128,
573 P.2d 982. •• .>!; .-i
' 13.' Alleged trial errors reviewed in affirming convic

tion hereunder.,.Statej.v.;,Gilder,.223 K. 220, 221<'j574
P.2d 196. ' ,

14. Defendant's rights not prejudiced by one day cOh-
tiiiuance during trial proceedingsi conviction affirmed.
State v; Nelson, 223 K.-251. 573 P.2d 602.i.- • in? •"

il5. No abuse of discretion in refusing to grant sepa
rate trials nor in refusal to sever counts; conviction af
firmed. State v. Howell,'223 K. 282,. 573 P.2d 1003.

16. Prejudicial error iri prosecution heretinderr'caSe
remanded for new trial. State v. Nixon, 223 K. 788,' 789,
576 P.2d 69L ' ' . U' n':'

17. Conviction hereunder affirmed; limitations on eVl*
denc^ of previous sexual conduct constitutional; statutory
definition of sodomy construed. State ~v, Williams;-224 -
K. 468, 471. 580 P.2d 1341. •

18. No error In failure to instruct Jury on sodomy,or.
patronizing a prostitute;'conviction affirmed. State '
Blue, 225 K. 576, 580, 592 P.2d 897.

19. No error in failure to instruct Jury on lewd and
lascivious behavior or indecent solicitation of a-child;
conviction affirmed. State v. Gregg, 226 K> 481, 482,
602 P. 2d 85. ,

20. Evidence sufficient to establish sufficient pene*,
-tration for oral copulation with child; conviction af*
firmed. State v. Lovelace, 227 K. 348. 349, 351; M7
P.2d 49. , • •

21. No error in trying defendants Jointly; offenses
were part of a common scheme; conviction of aggravated
anal sodomy affirmed. State v. Tate, 228 K. 752, 620
P.2d 326. •

22. Where allegations in information iail to constitute

•MM .i'
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oBense in language of statute, information fatally defec
tive: convictions of aiding and abetting aggravated to-
domy void. State v. Robinson, Lloyd & Clark, 229 K.
301, 302, 305, 624 P.2d 964. '

23. In cases involving illicit sexual relations between
adult and child, evidence of prior acts of similar nature
between same parties is admissible. State v. Grossman,
229 K. 384. 624 P.2d 461. j.

24. Duty to instruct on lesser included offenses arises
only when there is evidence under which defendant
might reasonably have been convicted thereof. Stale v.
Everson, 229 K. 542, 626 P.2d 1189.

25. Mistrial declared after two and one*half days of
trial because of ineligible juror; double jeopardy did not
attach. State v. Folkerts, 229 K. 608, 629 P.2d 173
(1981).

26. Forcing victim to commit sodomyconstitutes bod
ily harm as used in 21-3421; charges not multiplicitous.
State v. Chears, 231 K. 161, 643 P.2d 154 (1982).

27. Multiple charges involving three victims consoli
dated for trial. Stale v. Bagby, 231 K. 176, 642 P.2d
993 (1982).

28. Psychiatrist s testimony that person suffers rape
trauma syndrome held admissible. State v. Marks, 231
K. 645, 646, 647 P.2d 1292 (1982).

29. Substantial prejudice to defendant avoided; court
sustained objection to prosecution questions regarding
pending aggravated battery charge. State v. Stellwagen,
232 K. 744, 659 P.2d 167 (1983). j

30. No error In limiting cross-examination of witness,
admitting hearsay evidence, excluding irrelevant evi
dence; erroneous jury Instruction ;not prejudicial. State
v. AJdrlch, 232 K. 783. 658 P.2d 1027 (1983).

31. Crime comtnitted on child complete in and of It
self; kidnapping occurring In another county held to be
Independent. State v. Calderon, 233 K. 87, 88, 90, 91,
92, 661 P.2d 781 (1983). i

32. Prior to amendment of act (July 1, 1983); husband
not guilty of aggravated sodomy with wife. State v. Dub-
ish, 234 K. 708, 712, 675 P.2d 877 (1984).

33. Identi-Kit composite goes to weight and sufii-
ciency; pretrial photographic lineup identification not
impermissibly suggestive; spouse's observation of keys
not privileged. State v. Galloway,'235 K. 70^ 680 P.2d
268 (1984). V

'34. Foundation for admission of tape recordings in
most jurisdictions outlined and applied ("911" recording
of crime in progress). State v. Williams, 235 K. 485,
486, 491, 6«1 P.2d 660 (1984).

35. Refusal to commit pursuant to 22-3430; sentence
imposed under 21-4608.' State v. Adkins,.236 K. 259,
689 P.2d 880 (1984). ' ,

36. Behavior and commentsof defendantduringarrest
admitted as part of res gestae. State v. Davis, 236 K.
538, 539, 694 P.2d 418 (1985).

37. Sufficiency of uncorroborated prosecutrix testi
mony evidence sustained. Stale v. Llle. 237 K. 210, 211,
699 P.2d 456 (1985). i

38. Right to counsel infringed where law partner rep
resents another charged with same crime and conflict
arises. Slate v. Lem'Mons, 238 K. 1, 2, 705 P.2d 552
(1985). • ! '

39. EfTect of delays from interlocutory appeals (22-
3603) on constitutional right to speedy trial discussed.
State V. Galloway. 238 K. 100, 708 P.2d 508 (1985).

40. In-custody statement without Counsel,*.witness'
comment on defendant's silence, impeachment of pros
ecution witnesses discussed. State v. O'Neal, 238 K. 183,
708 P.2d 206 (1985), ! I

41. Evidence of prior crimes (60-455), suHlclency of
complaint affidavit, photographic evidence, trial consol
idation discussed. State v. Breazeale, 238 714
P.2d 1356 (1986). .

42. Conviction for acts committed on Indian'.feser;
vation; Allen instruction, Brady evidence rule,'Suffi
ciency of evicjence examined. United Slates v. Blandin,-
784 F.2d 1048 (1986). • • .„iv. >.?> >

43." Warrantless arrest, confession, prosecutoriallmis-^
conduct, expert testimony, lesser included offenseS, ex
cessive sentencing examined.'State v. Strauch, 239 .Ki'
203, 718 P.2d 613 (1986). • .. .i ;j: v

44. Admission of state rebuttal testimony by former
prosecuting attorney and rape counselor examined." Stale
v. Hayes, 239 K. 443, 720 P.2d 1049 (1986).'̂ '":>}.1 VJ '

45. Statute compared with-21-3503 and applicability
ofeach regarding'date ofcrim6 examined. State v. Jack
son, 239 K. 463, 471, 721 P.2d 232 (1986). I', u

46. Expert testimony on rape trauma syndrome where
consent is defense (21-3502) examined. Stale-v.*'Mc--
Quillen, 239 K. 590, '721 P.2d 740 (1986). .

47. Direct appeal from sentence Imposed aAer plea
of guilty or nolo contendere (22-3602) examinedJ'Stale
V. Harrold, 239 K.- 645, 722 P.2d 563 (1986).-,;.

48. Videotaped testimony ofchild victim does not per
se violate right to confront witness; newly discovered
evidence; constitutional issue first raised on app^^.'̂ 'State"
v. Johnson. 240 K. 326, 729 P.2d 1163 (1986).<; -U

49. Recommendation regarding training durlng^-lhca/i
ceralion, consideration of sentencing criteria,examined.
State V. Bennett. 240 K. 575,'|731 P»?d.284 (198:0^.

50. Use of slate rebuttal testimony on alibi-.defense,
eyewitness identification instruction examined.'SlAte v/
Willis, 240 K. 580, 731 P.2d 287 (1987).': •

51. Technical irregularities in executionofsearcHVar-
rant, voluntariness of confession examined.' State v7H6l-'
loman, 240 K. 589, 731 P.2d 294 (1987).t., -iy«':^; •''
' 52. Cited by concurring judge in majority holding thai

. aggravated sexual battery (21-3518) not lesserj Incriided
offense of indecent liberties (21-3503). Slate v!:Fulcher,
12 K.A.2d 169, 173, 737 P.2d 61 (1987). "

53. Non-identical ofl'ense to aggravated incesi-(2l^
3603), 60-460 hearing examined. Statev. Hutchdrafl:^242
K. 55, 744 P.2d 849 (1987).

54. Prior crimes instruction, jury requests forjnfor--
mation, venue, victim's prior sexual conduct examined.^
State V, Bedford. 242 K. 658, 659, 750 P.2d 1013(1988).'

'ft. . .

21-3507* Adultery.-'(l). Adultery ,is'fen-
gaging in sexual intercourse or sodomy;with a
person who is not" married to the.;,offender. if:»

(a) The offender is married; or! ' "[g
(b) • The offender is not-married and kribws.

that the other pierson involved in th^i act'is"
married. ' "

(2) Adultery is a class,C misdemeanon'V. vi'
Historyj L. 1969, ch.'180, § 21-3507;'iL.r.

1983, chr'109, §'7{''July Iv : : i- ;
Source or prior laws ' 'l-

21-908. •

'I
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Judicial Council, 1968: Adultery was not deBned in the
taws of Kansas, although it was made criminal (former'
K.S.A. 21-908), Hence, the courts adhered to the com
mon law concept and held that adultery cannot be
committed by an unmarried person (Stale v. Chafin,
80 Kan. 653). The section is applicable to extramarital
sexual intercoursecommitted both by a married person
and by a single person who has knowledge that his
partner in the amorous frolic is married.

CASE ANNOTATIONS ,

1. Conviction offorcible rape; noterror to fail io instruct
on adultery. State v. Platz. 214 K. 74. 77. 519 P.2d 1097.

2. Not considered lesser included oHense (21-3107) of
rape (21-3502); other non-included offenses noted. State
V. Moore, 242 K. 1. 3, 748 P.2d 833 (1987). |

21-3508* Lewd and lascivious behavior.
(1) Lewd and lascivious behavior^is:

(a) Engaging in sexual intercourse or so
domy with any person or animal with knowl
edge or reasonable anticipation that the .
participants are being viewed by others; or :

(b) the exposure of a sex organ in a public
place, or;in die presence of a person who is
not the spouse of the offender and who has
not consented thereto, with intent to arouse
or gratify the sexual desires of the offender or
another. ! • '

(2) Lewd and lascivious behavior is a class
B misdemeanor.

Historys L. 1969, ch. 180, § 21-3508; L.
1983, ch. 109, § 8; July 1. ' ' |
Source or prior lawi i

21-908. I .
Judicial Council, 1968: This section and the preceding

one restate the substance of former K.S.A. '21-908. The
former statute uses such epithets as "lewdness," "las
civious behavior," "indecency,"- "grossly scpdalous,"
etc., without defining the terms. TTiis section attempts
to identify the conduct to which the epithets ripply.-"''

The section is adaptedfrom the Wisconsin Criminal Code,
944.20.

Attorney General's Opinions: I-
Persons prohibited fnyn employment in boarding homes

for children or family day care homes; effect-of certain
misdemeanor convictions. 85-154.

case ANNOTATIONS ;' , ^
1. Lewd and lascivious behavior not lesser degree of.

aggravated sodomy. State v. Crawford, 223 K.i 127,. 128,1
573 P.2d 982. i V

2. Lewd and lascivious behavior not lesser idegree iof
aggravated sodomy or indecent liberties with a child; con
viction affirmed. State v. Gregg, 226 K. 481, .482, 483,'
484. 602 P.2d 85. "

3. Cited in holding that second prosecution under 21-
3511 did not constitute double jeopardy under the pro
visions of 21-3108. Williams v. Darr, 4 K.A.2d 178, 179,
180, 181, 603 P.2d 1021.

4. Lewd and lascivious behavior not a lesser included

offense of aggravated sodomy. State v. Robinson, Lloyd &
Clark. 229 K. 301, 307, 624 P.2d 964. '•

5. Offense hereunder not lesser degree,of ag^vated
sodomy nor rape. State v. Davis, 236 K.- 538, 542. 694
P.2d 418 (1985). ^

6. Resolution using statutory language aimed at sex for
hire In adult entertainment centers not a'ban on nude
dancing. Moody v. Board of Shawnee County Comm'rs,
237 K. 67, 75, 697 P.2d 1310 (1985).

7. Cited;' intent to arouse or gratify sexual desire makes
offense narrow and specific; not unconstitutionally' over
broad Or vague. State v. Perrigo.'lO K.A.2d 651, 6^, 708
P.2d 987 (1985). • < --l, k t

8. Not considered lesser included offense (21-3107) of
rape (21-3502); other non-included offenses'noted. State
v. Moore, 242 K. 1, 3. 748 P.2d 833 (1987). .

2i>3509. Enticement of a child.,.Entice*
menti of a child i$< inviting,'persuading or at
tempting to persuade a child under the age'of
sixteen (16) years to enter any vehicle, build
ing, room or secluded place with intent to com
mit'^ unlawful sexud dct.^upon or. with.-^e
person of said child. > r • ; ,

Enticement of a child is a class D felony.
Historyt ' L. 1969, ch. 180, § 21*3509; July

1, 1970.

Revisor's Note: • , ti- . • r,

Fof ijudidal Council .comment, see 21-3511. ; >

Attorney General's Optnioosi . -t.,. ' , •
- Code for care of children; definition of sexual abuse and
exploitation In code; conformity,with federal, regulations.
ss-m ,

' CASE ANNOTATIONS *:: c'

1.' No error in &ilure to instructJury on lewd and las-
civioii^ behavior or indecent solicitation of'a child; con
viction affirmed.'State v. Gregg, 226 K.'481,-482,'483,
602 P.2d 85. • • ' • ' I'
• 2. Cited; right to counsel infilnged where, law partner <
represents another charged with same crime and conflict
arises.^ State v. Lem'Mons, 238 K. 1, 2,'Y05 P.2d'552
(1985).'" •, '• .

3. What actions necessary to toll statute-of limitations
(21-3106) discussed. State v. Mills,'238 K.'<189. 708,P.2d 'i
1079 (1985)." • y^:[ •

21>3510* Indecent solicitation of a child.
Indecent solicitation of a child is the accosting,' ,
enticing or soliciting of a child under the age' -
of sixteen" (16) years to commit'or" to submit
to an unlaviful sexual act. . ' ' • . •

Indecent solicitation of a child ^is a class^A .
misdemeanor. :

History: L. 1969, ch. 18(), § 2i-3510; July-
1, 1970.,
Revisor's Nolet ° ' ^ '

For Judicial Council comment, see 21-3511. •-i,..

Attorney General's Opinions!

Code for care of children; definition of sexual abuse and
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m.

-M{f

exploitation In code; conronnity with federal regulations.
83-186. ;

Persons prohibited From employment in boarding homes
for children or family day care homes; effect'of certain
misdemeanor convictions, 85-154.' -•

CASE ANNOTATIONS ' |
1. No error In failure to Instruct jury on lewd and las

civious behavior or indecent solicitation of a child; con
viction affirmed. State v. Gregg, i226 K. 481, 482, 483,
602 P.2d 85..

2. Cited in holding that second prosecution under 21-
3511 did not constitute double jeopardy under the pro
visions of 21-3108. Williams v. Darr, 4 K.A.2d 178, 190,
603 P.2d 1021. ; ..

21«3511. Aggravated indecent solicita
tion of a child. Aggravated indecent Solicitation
of a child is the accosting, enticing or soliciting
of a child under the age of twelve (12) years
to commit or to submit to an unlawful sexual
act. • ' •

' Aggravated indecent solicitation of a child is
a class E felony. '

History: L. 1969, ch. 180, § 21-35115 July
1, 1970.

Judicial Council, 1968: Sexualcrimes against children are
ol^en committed in vehicles, buildings or secluded
places. Section 21-3509 is intended to protect the child
from exposure to the danger of being induced to enter
such a place by a person who intends to abuse the child
sexually. Under this section, the' gist of the crime is
the' invitation to enter, coupled with the unlawful
intent. ; • • •

Sections 21-3510 and 21-3511 prohibit the solicitation'or
invitation to the child to participate in the unlawfulact.
The solicitation may be in a public as well as in a private
place. It involves no effort to obtain control over the
child's person in a secluded location.

New Mexico Criminal Code, 9-10, and Wisconsin Criminal
Code. 944.12, have been used, as guides In drafting.
Also, note that 21-3510 and 2I'^11 cover substantially
the same conduct as former K.S.A. 38-7il.< • , ij'

Attorney General's Opinions! '
Code for care of childt-en; definition of sexual abuse and

exploitation in code; conformity with federal regulations.
83-186. > . r . >

CASE ANNOTATIONS

1. Conviction hereunder affirmed; psychiatric exami
nation of complaining witness is discretionary with trial
judge. State v. Gregg, 226 K. 481, 482, 483, 602 P.2d
85. , . •

2. Cited in holding that second prosecution under this
section did not constitute double jeopardy under the pro-
visions of 21-3108. Williams v. Darr, 4 K.A.2d 178,'179,
180, 181, 603 P.2d 1021. ' ' ''

3. Mother's testimony at trial as to child's statements
permissible hearsay under 60-460(dd); Sixth. Amendment
not violated. State v. Pendelton, 10 K.A.2d 26| 32, 690
P.2d 959 (1984). 1 •

4. Cited; provisions of 60-460(dd) (statements by chil
dren) inapplicable to proceedings under juvenile offenders

Code; Sex Offenses 21*3513

code (38-1601 et seq). In re.Mary P., 237 K.-4S6| 701
P.2d 681 (1985).

5. Cit^; expungement of 1974 conviction record, ex
post facto nature of 21-4619 examined. State v. Anderson,
12 K.A.2d 342, 744 P.2d 143 (1987). ' •?/;

21-3512. Prostitution. (1) Prostitution' is
performing for hire, or offering or agreeing to
perform for hire where there is an exchange
of value, any of the following acts: '

(a) Sexu^ intercourse; '
(b) sodomy; or ' '
(c) manual or other bodily contact-stimti-.

lation of the genitals of any person N^th' the
intent to arouse or gratify the'sexual''desires
of the offender of another. •

(2) Prostitution is a class B misdemeanor.'
History: L.1969. ch. 180, § 21-3512; U.

1980, ch. 98, § 1; L. 1983, ch. 109, § 9;'>Iy
1 M . . . . n

• -V -M'A
Reviser's Notei .i

For Source or Prior Law and Judicial Council comment,-
see 21-3515. ' '

CASE ANNOTATIONS :• '' V/'-.V';*/.
1. Indictment hereunder sufficient for federal offense

where alleged acts.included travel.and xise of facilities In
interstate commerce; two locales insufficient-for,^Instruc
tions on two conspiracies. United, States„v. Kuss^, 527
F.2d 1051.

2. Statutenot unconstitutionally vague noroverly broad.
State v. Parker. 236 K. 353, 356, 690 P.^ 13MJ{l^Jj

21"3513. Promoting prostitutionl^^lV Pro-,
motmg prostitution is: iv.f"

(a) Establishing, owning, m^ntaimng or
managing a house of prostitutionj of^partici-^
pating in the establishment,^ownersh^.'̂ 'm'̂ ^,-^
tenance, or management, thereof;. . v'.

(b) Permitting any place partially or^npliy,
owned or controlled by the defendant-^to be
used as a house of prostitution; 6r ,

(c) Procuring a prostitute for a house-of
prostitution; or • .

(d) Inducing another to'become a''prosti-
tute; or •:

(e) Soliciting a patron for a prostitute'br for
a house of prostitution; or
. (f) Procuring a prostitute for a patron;',of

Procuring transportation for, paying for
the transportation of, orVtransporting a'person
within this state with the intention of assisting
or promoting that person's lengaging;ih"'''prds-
titution; or • • ,7^;.,/ip'.it.

(h) Being employed 'to'perform, any act
which is prohibited by this section.-

' (2) Promoting prostitution is a class-Aimis-.
demeanor when the prostitute is-16 or^^ofe
years of age. Promoting prostitution Is" ajclass
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E felony when the prostitute is under 16 years,
of age.

History: L. 1969, ch. 180, § 21-3513; L.
1986, ch. 120, § 1; July 1.
Reviser's Notei • •

For Source or. Prior Law and Judicial Council comment,
see 21-3515.

Law Review end Bar Journal References: ,. ,1
"The Obscenity L^w's Application in Kansas: Issues and

Procedures." Stan N. Willdns. 12 W.L.J. 185, 196 (1973).
Mentioned in note. "Constitutional I^w—Regulation of

Message Parlors," 24 K.L.R. 462 (1976).

Attorney General's Opmioiui :
Sex offenses; promoting prostitution; newspaper adver?

tisements. 83'131. ^
CASE ANNOTATIONS

1. Conviction hereunder reversed; failure to advise of
jury trial right; no waiver. State v. Irving, 216 K. 588,
533 P.2d 1225. i

2. Indictment hereunder suSicient for federal offense
where alleged acts included travel and use of facilities in
interstate commerce; two locales insufficient for instruc
tions on two conspiracies. United States v. Russo. 527
F.2d 105L . .

3. Section properly applied; conviction upheld. State v.
Dodson, 222 K. 519. 521, 524, 525. 565 P.2d 291.

4. Stop of defendant's car under 22-2402 held justlfled
by reasonable suspicion. State v. Hayes, 3 K.A.2d 617p
519, 597 P.2d 268. '•

I •• t• ^
21*3514* Habitually promoting p̂rostitu

tion. Habitually promoting prostitution is, the
commission of any act constituting'promoting
prostitution, as defined in section 21-3513,; by
a person who has, prior to the commission of
such act, been convicted of a prior violation,of
said section 21-3513. i|' ' ' !

Habitually promoting prostittitioii'is a class
E felony. ' ' ' '

History: L. 1969, ch. 180, § 21-3514; July
1, 1970. '

' I ^
Revisor s Note: i-

For Source or Prior Law and Judicial Council comment,
see 21-3515. _

Law Review and Bar Journal References: >i'
"The Kansas Habitual Criminal Actt''; Brpce E. MUler,'

9 W.L-J. 244. 258 (1970). .. - • .\^
"The Obscenity Law's Application in Kansas: Issues and

Procedures," Stan N. Willdns. 12.W.L.J. 185.' 196 (1973);.,
. CASE ANNOTATIONS 1•••• iir-'-;-

1. Crimes In which prior conviction is a hecessary ele
ment distinguished from crimes considered in establisning
penaiUes. Slate v. Loudermilk. 221 K. 157, 159, 557 t.2d
1229. ' ''t*':-;" •

2. Cited; knowledge, intent or absence of mistake as
not constituting element of subsequent offense under 21-
4619(f)(4) (expungement statute). State v. Riedei, 242 K..
834. 835. 752 P.2d 115 (1988). i

21^S15> Patronizing a prostitute, (l). Pa;,
troni*ng a prostitute is either:' ,. , j.. ,

(a) Knowingly entering:Or|.re;ndning in.a
house of prostitution with intent, to engage in-
sexual intercourse,, sodomy .or^any .unlawful
sexual act with a prostitute; ori'' , /

(b) !knowingly hiring a prostitute. to engage,
in sexual intercourse, sodomy or^^y,unlawfuj,
sexual act.. . . ; f' .r. - •••l

(2) .Patronizing a prostitute* is a class C.
misdemeanor. '
'History: L.'1969, ch." 180, § 21-3515; L.[

1983, ch. 109, § 10; July 1. . • • ^
Source or prior lawi :r . . -i t i • i ' s.w

21-426, 21-127, 21-428. 21-937. 21-938,' 21-939, 21-940.t
21-942.38-705. . ' V; •. •!. -^l
Judicial Council, 1968i Prostitution, jwrse, was not [)r6 '̂

hibited by the laws of Kansas. Penalties were provided
for keeping a place of prostitution, soliciting, taking a,
woman for purposes of prostitution, etc. However, there
were both gaps and overlaps to be. encountered. The

,sections attempt to cover the ground more completely
and,'at the same time, to collect and systematize ma->'
terial formerly scattered through severd sections and-
articles . it.-

Section"21-3515 crates a new crime.'>Thevview of the",
Icommittee ;iS 'simply that-both parties'to*;a prohibited-
ttansaction Share'in the culpability and both,should be;

•'dealt'With accordinglyj 'i''
Note that the persistent violation of section'21-3513 is to_
"be treated as a felony under'21-3514.*Pro0f of a'crimc,
under 21-3514 would include proof of a prior conviction*
under 21-3513. '. -v :

Thesection draws upon Illinois Criminal .Code, 11*14, and.
. New Mexico.Criminal.Code,9-12 and 9-13. ,

^ CASE ANNOTATIONS • ' • ••; - 0
1. Aggravated sodomy and rape prosecution; no error

in feilure to Instruct jury on patronizing a prbstitutet State'
V. Blue, 225 K. 576, 580. 592 P.2d 897. V..;., V.o

21>3516* Sexual exploitation of a child»-
(1) Sexual exploitation of a child>is: ' 'v?

(a) Employing, iUsing, persuading, induc
ing, enticing or coercing a childUnder 16 years>
of age to engage in sexually explicit conduct;
for tJe purpose of promoting any performance; '̂

(b) possessing any film, photograph, nega-^
tive, shde, book, magazine or other printed orr,
visual medium in which a'real child under'l6f
years of age is shown engaging in sexually ex^
plicit conduct with intent to arouse or satisfy_^
the sexual desires or appeal> to. the prurient
interest of the oflfender, the child or another;'
or

' (c) being a parent, guardian Or other personi
having custody or control of a child under. 16^
years,of age and knowingly .permitting'such.,
child to engage in, or assist another to engage;;

•if.

.« • r..
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Code; Sex Offenses 21-3518

;ually explicit conduct for any purpose with the intent to arouse or satisfy the sexu^
> . 1 /i-\ J—: _f I.L- _jr ] •UC

in, sext , ^
described in subsection (l)(a) or (b). - desires ot the otiender or Mother. •

' " ~ • (2) Sexual battery is a cI^s'A misdemeanor.
(3) This section shall be part of and;'sup-

iemental to the Kansas criminal code.
History: L. 1983,- ch. 109, § 13; July 1.':

CASE ANNOTATIONS

, ^ 1. Plea and conviction void where defendant i erro-
tact, whether between persons of the same or neousiy bound over (22-2902) on misdemeanor. Slate,v.
opposite sex; masturbation; sado-masochistic Leslie, 237 K. 318, 319. 699 P.2d 510 (1985). i.v /
abuse for the purpose of sexual stimulation; or 2. Sexual battery and aggravated sexual, battery (21-
lewd exhibition of the genitals or pubic" area
Oi any person. 3 cueJ; 21-3518 as lesser included offense of prior 21-

(b) Promoting means procunng, sellmg, 3504 examined. State v. Ramos, 240 K. 485. 488, 731 P.2d
providing, lending, mailing, delivering, trans- 837 (1987). V:'V
ferring, transmitting, distributing, circulating, 4. Cited by concurring Judge in majority holding that

Suppi 21-3519:
(a) "Sexually explicit conduct" means actual

or simulated: Exhibition in Ae nude; sexual
intercourse or sodomy, including genital-gen
ital, oral-genital, anal-genital or oral-anal con-

lewd exhibition of the genitals or pubic area
of any person.

ferring, transmitting, distributing, circulating, , ^_ . .
disseminating, presenting, producing, direct- aggravated sexual battery (21-3518) not lesser included of-
ing, manufactunng, issumg, pubhshmg< •dis
playing, exhibiting or advertising:

(i) For pecuniary profit; or

K.A.2d 169, 173. 737 P.2d^l (1987).' "
5. Cited; aggravated sexua! battery (21-3518) as lesser

,, » , . included offense of indecent liberties with child (21-3503)
(ii) with intent to arouse or gratify the sex- examined. State v. Hutchcrafl, 242 K. 55, 59, 744,P,2d

ual desire or appeal to the prurient interest of 849 (1987).
the offender, Ae child or another.

(c) "Performance" means any film, photo
graph, negative, slide, book, magazine or other
printed or visual medium, or any play or other

21*3518. Aggravated sexual battery. "(l)
Aggravated sexual battery is: > ''f if"

(a) The unlawful, intentional application'of
force to the person of another, who is not ^elive presentation. 1 . ' . spouse of the offender and who does not con-

(d) Nude means any state of undress m thereto, with the intent toarouse orsatisfy
which the human genitals, pubic region, but- sexu^ desires of the offender or another;
tock or female breast, at a point below the top
of the areoia, is less than completely and
opaquely covered. ^ ^ a pciaun unuci xv; ui agt, .

(3) Sexual exploitation of a child is a class sexual battery, as defined in "K!$^.A.
D felony. i 1933 Supp. 21-3517 and amendments thereto,

(4) This section shall be part of and .sup- committed in another's dwelling by one^who
plemental to the Kansas criminal code. ' " •

History: L. 1978, ch. 122, § 1; L. 1985,
ch. 109, § 1; L. 1986, ch. 121, § 1; July 1.
Law Review and Bar Journal Referencesj

"Survey of Kansas Law: Family Law," Camilla Klein
Haviland; 27 K.L.R. 241. 252 (1979).

"Survey of kansas Law: Criminal Law and Procedure,"
Keith G, Meyer, 27 K.L.R.,391, 392 (1979). „

Attorney General's Opinions:

spouse of the offender and who does not con-

(b) sexual battery, as defined in K.S.A.
1983 Supp! 21-3517 and amendments thereto,

entered into or remained in the dwelling^^A-
out authority; ' '
' (d) sexual battery, as defined in KiS.A.'
1983 Supp. 21-3517 and amendments thereto,*
of a person "who is uncor
powerless; or

(e) sexual battery, as
1983 Supp. 21-3517 and amendments thereto,'
of a person who is incapable of giving consent

Code for care ofchildren; definition- ofsexual abuse and because of mental deficiency or disease, Svhich
i_ I.. ..amIaKnne ... • t • • >' It'

; condition was known by,. or^w^ reasonabiy.
apparent to, the offender. ' : •

' (2) Aggravated sexual battery is a class."DCASE ANNOTATIONS

1. Statutory guidelines for acceptance ofguilty plea (22*- felony. • ' "
iirt» :_'.J »_ CA le/VT Mnklo u /«v . .. 1 II 1 ' • C J'- '

(3) This section shall be part of and sup
plemental to the Kansas criminal code, '

Historyi L. 1983, ch. 109, § 14; July lF !
. ^ • CASE-ANNOTATIONS • •'•/f ;

person ofanother who is not the spouse of the 1. No jeopardy where defendant erroneously-bound
offender and who does not consent thereto, over (22-2902) on misdemeanor; reBling within 21-3106

240 K. 162, 727 P.2d 473 (1986).

21-3517. Sexual battery. (1) Sexual bat
tery is the unlawful, intentional touching ofthe

defined in k!s/A.
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permitted on remand. State v. Leslie, 237 K. 318, 319,
699 P.2d 510 (1985).

2. Sexual battery (21>3517) and aggravated sexua! bat*
tery hereunder are not lesser included offenses of rape
(21-3502). SUle V. Galloway, 238 K. 415, 418, 710 P.2d
1320 (1S85).

3. Cited; 21-3518 as lesser included offense of prior 21-
3504 examined. State v. Ramos, 240 K. 485, 731 P.2d 837
(1987).

4. Cited; not lesser included offense of indecent liberties
(21-3503), no instruction necessary. State y. Fulcher, 12
K.A.2d 169, 170, 737 P.2d 61 (1987).

5. Not considered lesser Included offense (21-3107) of
rape (21-3502); other non-included offenses noted. State
V. Moore, 242 K. 1. 3, 748 P.2d 833 (1987).' ^ '

6. Crime hereunder, lesser includedoffense of Indecent
liberties with child (21-3503). State v. Hutchcraft, 242 K.
55, 744 P.2d 849 (1987). ! '

21-3510. Promoting sexual performance
by a minor. (1) Promoting sexual performance
by a minor is promoting any perfonnance that
includes sexually explicit conduct jby a child
under 18 years of age, knowing the character
and content of the performance.

(2) Promoting sexual performanbe by a mi
nor is a class E felony. • I- H.

(3) This section shall be part of andjsi
plementaJ to the Kansas criminal <»de.

History: L. 1986, ch. 121," § 2iijulyil»;::|

21'3520 to 21-3524. Resetted. !;I. 1 .j.;
21 •3525* Evidence of previous sexual

conduct in prosecutions for sex offenses; mo
tions; notice. (1) The provisions of this section
shall apply only in a prosecution fofi' (a) Rape,
as defined by K.S.A. 21-3502 and amendments
thereto; (b) indecent liberties'" with a child,-as
defined in K.S.A. 21-3503 and amendments
thereto; (c) aggravated indecent liberties,with
a child, as defined in K.S.A. 21-3504 and
amendments thereto; (d) aggravated criminal
sodomy as defined by K.S.A. 21-3506 and
amendments thereto; (e) enticementof a child,
as defined in K.S.A. 21-3509 and amendments
thereto; (f) a^ravated indecent solicitation of
a child, as^defined in K.SiA. ^1-3511' and
amendments thereto; (g) sexual exploitation of
a child as defined in K.S.A. 21-3516 and
amendments thereto; (h) aggravated sexual bat
tery, as defined in K.S.A. 1983 Supp. 21-3518
and amendmfents thereto; (i) incest, as defined
in K.S.A. 21-3602 and amendments thereto; (j)
aggravated incest, as defined in K.S.A. 21-3603
and amendments thereto; (k) aggravated As
sault, as defined in K.S.A. 21-^10 and amend
ments thereto, with intent to commit any

crime specified above; (1) indecent solicitation
of a child, as defined in K.S.A. 21-3510 and
amendments thereto; (m) sexual battery, as de
fined in K.S.A. 1983 Supp.•'21-3517 arid
amendments thereto;*pr (n) attempt, as defined
in K.S.A. 21^01 and amendments thereto, or
conspiracy, as defined in K.S.A; 21-^02 and
amendments thereto,:to commit;any-crime
specified above. • ''ii
-:(2)' ' Except as provided in subsection (3), in

any prosecution to which this section applies/
evidence of the' complaining witness' previous
sexual conduct with any person including the
defendant shall not be admissible, and no ref
erence shall be made thereto m the presence
of the jury, except under the following:con*
ditions: The defendant shall make" a written
motion to the court to admit evidence or tes*
timony concerning the previous sexual conduct
of the complaining witness. The motion must
be made at least seven days before the com
mencement of the trial unless that requirement
isfwaived by the court.'The motion shall state
the nature of such evidence qr testimony and
its relevancy and shall be accompanied by^aii
affidavit in^which an offer of proof of the pre*'
vipus sexual conduct bf'the complaining wit-^,
ness is istated.' Theij:ourt shall conduct ..a
hearing on'the-motion, in camera.'At thereon-*,
elusion ofjthe,hearing»-ifithe<court finds Aat
evidence "proposed' to be offered by the'dff-'
fendant regarding the previous sexual bonduct,
of the complaining'witness is relevant and'is
not otherwise inadmissible as evidence,'the-
court may make an order stating what evidence
may be introduced by the defendant and the
nature of the questions to be permitted.'The
defendant may then offer evidence and-ques
tion witnesses in accordance with the order pf
the court. . • - , I.- - --,.

I(3) In any•prosecution for a crime- desig-!
nated in subsection (1), the prosecuting attor
ney may introduce evidence concerning
previous sexual conduct ofthecomplaining wit».
ness, and the complaining witness may testi '̂
as to any such previous sexual conduct. If such ;
evidence or testimony is introduced, the de- '
fendant may cross-examine the witness who'
gives such testimony. and offer relevant evi
dence limited specifically to the. rebuttal 6f
such evidence or testimony introduced by the
prosecutor or given by the. .complaining,
witness. ' '• 'Wy
. (4) As used in this section; "complaining^

witness" means the alleged victim of any crime^
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designated in subsection (l)t the prosecution'
of which is subject to this sectjon.

History; L. 1976, ch. 162, •§ 1; L. 1983,
ch. 109, § is; July 1. j .
Law R6v{e^ and Bar Journal References: '

Protecled testimony of rajJe victim, 18 W.L.J. 665, 667,
669, 670, 671, 672 (1979). . ' j

"Survey of Kansas Law; Evidence." jSffencer A. Card,
27 K.L.R. 225, 234 (1979). i '

"The Kansas Rape Shield Law," 2 J.K.T.L.A. No. 4,
IL 12 (1978). i "

"Kansas Recognizes Rape Trauma Syndrome, Charles
H. Herd, 24 W.L.J. 653, 662 (1985).

CASE ANNOTATIONS

1: Applied; trial court did not abuse discretion in re
stricting cross-examination in prosecution for rape. State
V. Com. 223 K. 583, 585, 575 P.2d 1308.

2. Cited; court properly refused to allow questions con
cerning rape victim's prior sexual experience., Stale v.
Cook, 224 K. 132, 135. 577 P.2d 257., '

3. Section held constitutional; limitations on evidence
of previous sexual conduct not violation of due process;
conviction affirmed. State v. Williams,! 224 K. 468, 469,
470, 580 P.2d 1341. I

4. Statute constitutional; sixth amendment guarantees
not offended; no abuse of discretion by trial courts State
V. Blue, 225 K. 576, 578, 579,^580, 592 P.2d 897. .-

5. Construed and applied on appeal from conviction un-.
der 21-3502 and 21-3205; section constitutional; Judgment
affirmed. In re Nichols, 2 K.A.2d 431, 432, 433, 435, 436,
437, 580 P.2d 1370. - I

6. Mentioned; the trial judge has discretion to order a
psychiatric examination of a complaining witness in a sex
crime case.;State v. Gregg, 226 K. 481, 489, 602 P.2d
85. . • •
' 7. No abuse of discretion in excluding evidence of ques

tionable relevancy, though possibly not within purview of
secUon. Stale v. Washington, 226 K. 768, 773,'774,'602
P.2dl377.... .

8. Conviction of rape upheld; victim's alleged prior sex,
acts not admitted because required affidavit not furnished.
State V. Sanden, 227 K. 892 893, 610'P.2d 633.; '"

9. Conviction of rape upheld; not error for .trial court'
to exclude evidence of victim's prior sexual activity/Stale'
V. Anderson. 230 K. 681, 682, 640 P.2d 1232 (1982).

10. Rape vicBim's prior sexual activity generaliyvinad-|
missible; no implication of consent to act complained of.
State v.,SteUwagen, 232 K. 744, 746, 747, 659 P.2d 167
(1983). •' .• •''-•••

11. Evidence as to prior sexual corfduct betWeen de
fendant and victim, although material, was irrelevant as
too remote. Stale v. Williams. 235 K. 485, 488, 489| 681
P.2d 660 (1984). . '

12. Admission of rape trauma syndrome testimony not
violation of rapeshieldprovisions. State v. McQuillen, 236
K. 161. 172, 689 P.2d 822 (1984). ; • '

13. Evidence of prior sexual conduct allowed if proven
relevant'to any fact at issue. State v. Bressman, 236 K.
296. 299. 300, 689 P.2d 901 (1984).

14. Evidence that,'Victim pregnant would not tend to
show intercourse was consensual. Stale v. Zuniga, 237 K.
788, 793, 703 P.2d 805 (1985). I

15. Term "sexual conduct" Is not so vague that i^rsbn
of common intelligence-must guess at meaning. State'v,.
Carmichael. 240 K. 149, 154, 156,,727,P.2d,918 (1986).

16. Defendant may-not ignore requirements herein be-
caiise ofother crimes charged inaddition to those coveiW.
S^ate V. Bedford;.^ K.'658, 673, 674, 750 P.2d''l0i3
(1988), • • ' . ' •

.

ArUcIe 36.—CRIMES AFFECTING
FAMILY RELATIONSHIPS

• AND CHILDREN'.

21-3601* Bigamy. (1)-Bigamy is any"''of
the follaaving: .

(a) Marriage within this state by any person
who shall have another spouse -living at^ ^e
time of such marriage; '• "'I' ' . '

(b) Marriage within this state by an.un}j
married person to a person known to. such uhr
married person to becthe spouse of some'ptfer
person;' . . V ''.li-.i: • I•

(c) Cohabitation within this state afterniarr,
riage in another state or, country under ifcir^
cumstances described in subsection. (l)(a)ipr
subsection (l)(b) of this section."! i.

(2) It shall be a defensel'to'a charge ofbi*-
gamy that the accused reasonably believed.* the
prior marriageIhad been dissolved by deatlii^
divorce or annulment.
' (3) Bigamy is a class E felony.- :V

History; L. 1969, ch. 180, § 21-,3601;;Juiy:
1, 1970. ' 'iM: V.
Source or prior law: IJ,• nibv

21-901, 21-902, 21-903, 21-905. '̂9 \'u .V,v 'Hi; Ml
Judicial Council, 1968: "The section substantially restates,

the law of Kansas. Note, howeveK that fewer defensli'
are stated in the new statute. Also.''̂ the'deBnitj^nior
bigamy includes the crimeofcohabiting Uithin the'^tafe
after a bigamous marriage without, how prohibited.byj
a separate section. •, .i"}. i-<

The section follows former K.S.A^ 21-901,and ;2l-90?!dnd
jllllnois Criminal Code, 11-12.

.Revisor's Notei !.tv- '• • "jj.
Procedural aspects, see K.S.A..22-2613.,

• CASE ANNOTATIONS^'•
1. Annulment of bigamous marriage no defense to }ros^

•ecution for crime of bigamy. StatevV. Fitzgerald,*2W ,k.'
,187, 190, 726 P.2d 1344 (1986).,;-4.'ir- •
• 21-3602. Incest.'Incestiis jTOarriage to^
engaging in sexual, intercourse, sodomy or'aqy
unlawful sexual act,, as defined i^by KiS.At^21-
3501 and amendments thereto,,-.with a person
who is 18 or more'years of age and who^is
known to the offender to''be!related to; '̂tHe
offender as' any of the follp^ng'biological Vel"
atives: parent, child,'grandparent'of any" de
gree, grandchild of any degree, brother, sister,

• • •K*'" ••
•ii 1. if: 3 5
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half-brother, half-sister, uncle, aunt, nephew
or niece. ' •

. Incest is a class E felony.
History: L. 1969, ch. 180, § 21-3602; L.

1983, ch. 109, § 11; L. 1984, ch. 118, § 3;
July 1.
Revtsor's Notei

For Source or Prior Law and Judicial Council comment,
see 21-3603.

Law Review and Bar Journal References:

"Child Abuse and Neglect: The Legal Challenge," G.
Joseph Pierron, 46 J.B.A.K. 167, 172, 173 (1977). _

CASE ANNOTATIONS i,,. *
1. Marriage between first cousins valid iii Kansas Ifvalid

where celebrated and not odious to public policy nor eva
sive. In re Estate of Loughmiller, 229 K.: 584, 590, 629
F.2d 156 (1981). I ^ ^

21-3603* Aggravated incesti (1) Aggra
vated incest is marriage to or engaging in any
prohibited act enumerated in subsection (2)
with a person who is under 18 years of age
and who is known to the offender to be related
to the offender as any of the .following biolog
ical, step or adoptive relatives: child, grand
child of any degree, brother, sister,; half-
brother, half-sister, uncle, aunt,i nephew or
niece. I'

(2) The following are prohibited acts under
subsection (1): i : ^

(a) Sexual intercourse, sodoniy or any Un
lawful sex act, as defined by K.S.A. 21-3501
and amendments thereto; or 1

(b) any lewd fondling or touching of the
person ofeither the child or the offender, done
or submitted to with the intent to arouse or
to satisfy the sexual desires of either the child
or the offender or both. • | - '

(3) Aggravated incest is a class D felony.
History: • L. 1969, ch. 180, § -21-3603; L.

1983, ch. 109, § 12; L. 1984, ch- 118,' § 4;
Julyl. ^ |- .
Source or prior law: j' j '"

21-906. • I,

Judicial Council, 1968: Two grades ofincest are included
In the new sections. It is the view of]the committee
that sexual intercourse between parent and child Is more
reprehensible than similar acts between others-within
the prohibited degrees ofrelationship. The definition of
the term "child" does not include an adopted child or
stepchild who is 18 years of age or older. It was the
drafting committee's thought when the child has t^ached
the age ofconsent and discretion and is not related by
blood to the other partner In the enterprise, the matter
should be treated as any other sexual conduct between
consenting, non-related adults. I '

In drafting, the committee relied upon former K.S.A. 21-
906 and K.S.A. 23-102 and Illinois Criminal Code, 11-

.11.

' CASE ANNOTATIONS ' ^
1. Marriage between first cousins valid in Kansas Ifvalid _

where celebrated and not odious to public policy nor eva
sive. In re Estate of Loughmiller, 229 K. 584, 590, 629
P.2d 156 (1981). ' " ^

.2. Cited; effect ofchanges in statutes involving indecent
liberties with child (21-3503, 21-3504) discussed. State v.
Armstrong. 238 K. 559,^. ;712 P.2d 1258 (1986). ' " "

3. Evidence ofpreviofl sexual relationship, use of in
terpreters, prosecutorial comments, competency of victim
discussed. State v. Perrigo, 10 K.A.2d 651, 708 P.2d 987
(1985). '

4. Cited: license to practice law suspended indefinitely
pending appeal from conviction hefeof. In re Keithley,^
238 K. 245, 708 P.2d 984 (1985). "

'5. Cited; crime and penalty at time of offense .control
unless legislature gives retroactive effect to change made
subsequent to commission ofoffense. State v. Van Cleave,
239 K. 117, 122, 716 P.2d 580 (1986), ' >•

16. Necessity of mistrial afteradmission by juror of hear
ing Impairment examined. State v. Miller, 11 K.A.2d 410,
7^ P.2d 1131 (1986).' ! • • •'> • '> j"'•

17. Direct appeal fi^m sentence imposed after plea'df'
guilty or nolo contendere (22-3602) examined. State v..
Harrold, 239 K. 645. 722 P.2d 563 (1986).
"8. Cited; classification of aggravated indecent liberties-

(21-3504) under prior law examined. State v. Ramos, 240
K. 485, 489, 731' P.2d 837 (1987), •

i9. Not: lesser •included offense (21-3107) of rape (21-
3502); prior sexual relations, limiting instructions, prosfti-
cutorial remarks examined. State v, Moore, 242 K. l,'7j
9; 748 P.2d 833 (1987). ' ' i V

110. Cited: rape (21-3502), indecent liberties with child
(21-3503),' aggravated criminal sodomy (21-3506) as non-
identical offenses examined. State v. Hutchcraft, 242 K.
55. 744 P.2d 849 (1987)."'- ^

. . • , •• "( • ' iiO.'.

21>3604. Abandonment of a child^ Aban->,
donment of a child is the leaving of a child'
under the age of sixteen (16) years, in a place •
where such child may suffer, because-.of ne- -
^ect, by the parent, guardian or other person
to whom the care and custody of such child-
shall have been entrusted, when done with'
intent to abandon such child. ;' '

Abandonment of a'child is a class E felony^:
' History: L. 1969, ch. 180, § 21-3604; July,

1,1970. .
Source or prior lawi

21-441. '
Judicial Council, 1968: The section is similar in content.,
; to former K.S.A. 21-441, but it has been broadened, r
Also, the maximum age of protected children is statedI

i In the statute. ,"* '

The Idea is found in many statutes. The language "in a'̂
place where he may suffer because of neglect," comes

' from Wisconsin Criminal Code, 940.28.

m
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CASE ANNOTATIONS

1. Parents have right to counsel in some deprived child
actions that may be basis of prosecution. In re Cooper,
230 K. 57. 67, 631 P.2d 632 (1981).

2. Pretrial order suppressing admission of extrajudicial
statement of defendant charged hereunder affirmed^ Mi
randa warning not timely given. Slate v. Coering, 8
K.A.2d 338, 339, 656 P.2d 790 (1983).

21«3605. Nonsupport of a chil^ or
spouse. (1) (a) Nonsupport of a child is a par
ent's failure, neglect -or refusal without la^ul
excuse to provide for the support and main
tenance of the parent's child in necessitous
circumstances.

(b) As used in this section, "child" means
a child under the age of 18 years and includes
an adopted child or a child bom out of wedlock
whose parentage -has been judicially deter-

•^ined or has been acknowledged in writing by
the person to be charged with the support of
such child.

(c) At any time before the trial, upon pe
tition and notice, the court may enter such
temporary order as may seem just providing
for support of such child, and may punish for
violation of such order as for contempt.

(d) At any stage of the proceeding, instead
of or in addition to imposing the penalty here
inafter provided, the court, in its discretion
and having regard for the circumstances and
the financial ability or earning capacity of the
defendant, may enter an order which shall be
subject to change by the court, as circumstan
ces may require, directing the defendant to
pay a certain sum periodically, for a term not
exceeding the period during which the obli
gation to support shall continue, to the guard
ian, conservator or custodian of such child or
to an organization or individual approved by
the court as trustee. The court sh^l also have
the power to release the defendant on pro
bation for the period so fixed, upon the ,de
fendant's entering into a recognizance, with or
without surety, in such sum as the court may
order and approve. The condition of the re
cognizance shall be such that if the defendant
shall make a personal appearance in court
whenever ordered to do so and shall further
comply with the terms of such order of sup
port, or of any subsequent modification
thereof, then such recognizance shall be void;
otherwise the recognizance shall be of full force
and effect.

(e) If the court is satisfied by due proof
that, at any time during the period while the
obligation to support continues, the defendant

has violated the terms of such order, the court
may forthwith proceed with the trial of thd
defendant under the original charge, or sen-i
tence the defendant under the original con
viction, or enforce the suspended sentence ^
the case may be. ' '

(f) A preponderance of the evidence shall
be sufficient to prove that the defendant is the
father or mother of such child. In no prose* •
cution under this act shall any existing statute
or rule of law prohibiting the disclosure of con^
fidential communications between husband and
wife apply, and both husband and wife sh^l
be competent witnesses to t«tify against each
other to any and all relevant matters, including
the parentage of such child. Proof of the non-
support of such child ^in necessitous 'circii'm-'
stances or neglect or>efusal to provide for th^
support and maintenance of such child shall be
prima facie evidence that such neglect or re
fusal is willful. rn

(g) Nonsupport of a child is a class''E
felony.

(2) (a) Nonsupport of a spouse is an in
dividual's failure without just cause to provide
for the support of such individual's spouse in
necessitous circumstances. •

(b) At any time before the trial in a pros-' -
ecution for nonsupport of a spouse, upon pe-;
tition and notice, the court may enter such'
temporary order as may seem just providing
for support of such spouse, and may punish "
for violation of such order as for contempt;V''
• (c) At any stage of the proceeding,'instead
of or in addition to imposing the penalty here
inafter provided, the court, in its discretion
and. having regard for the circumstances arid
the financial ability or earning capacity of the
defendant, may enter an order which shall be '
subject to change by the court,'as circurastari- ;;
ces may require,- directing the defendant to ;
pay a certain sum periodically, for a term not
exceeding the period during which the obli- '
gation to support shall continue, to the "spouse
or to the guardian or conservator of such..
spouse or to an organization or individual ap- ,
proved by the court as trustee.'''The. court shSl
also have the power to release the defendant
on probation for the period so fixed, upon the
defendant's entering into a recognizance, with
or without surety, in such sum as the court
may order and approve; "fhe condition of the
recognizance shall be such that if the defendant
shall make a personal appearance in court
whenever ordered to do so, and shall further
comply with the terms of such order of sup-
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Law Review and Bar Journal References: "•
Defmition of"nonsupport ofa spouse limited, Robert

F. Bennett, 39 J.B.A.K. 107, 185 (1970). " ^
"Child Support and The New Federal Legislation, R.E.

Schulman and Peter E. Rlnn, 46 J.B.A.K. 105, 112 (1977).
"Procedure and Defenses Under the Kansas Uniform

Reciprocal Enforcement of Support Act of 1970, Jack
Peggs. 46 J.B.A.K. 233, 238 (1977). -

"Kansas Enacts New Provisions for Child^Support En
forcement—Mandatory Wage Withholding,"...Yvonne C.
Anderson, Richard A. Forster, 25 W.L.J. 91, 62^985).

"Kansas Child Support Guidejines: An Elusive Search
for Fairness In Support Orders, Linda Henry' Elrod, 27
W.L.J. 104, 107 (1987). • j.

CASl: ANNOTATIONS '

1. Conviction supported by sufficient evidence; liberal
construcUon of predecessor 21-442 relied on; "destitute'
and "necessitous" have virtually same meaning. State v.
Knetzer.<3 K.A.2d 673, 600 P.2d 160. ... •
. 2. Parents have right to counsel in some deprived child

actions that may be basis of prosecution. In re Cooper,
230 K. 57, 67, 631 P.2d 632 (1981).'

21-3606. Criminal desertion.' Criminal
desertion is a husbands or wife s abandonment
or willful failure without just cause to provide
for the! care, protection or support ofa spouse
who .is, in ill health or necessitous
circumstances.

Criminal desertion is a class E felony.
History: L. 1969, ch. 180, § 21-3606; July

1,1970. '

Judicial Council, 1968: This section supplements se^on
21-3605. Penalties are Imposed for desertion of either
spouse who Is ill or in necessitous circumstances. ? j.

21-3607. ' !
History; "L. 1969, ch. 180, § 21-3607; Re

pealed, L. 1978, ch. 123, § 3; July,!. ,
Source or prior law: i •

38-712. .'

21-3608. Endangering a child. (1) En
dangering a child is vvillfully:

(a) Causing or permitting a child under the
aee ofeighteen (18) years to suffer unjustifiable
physical pain or mental distress; or '

(b) Unreasonably causing or permitting'a
child under the age of eighteen (18) years to
be placed in a situation in which its life, body
or health may be injured or endangered. ' ^

(c) " Nothing in this section shall be con
strued to' mean'a child is endangered for the
sole reason" his parent or"guardian, in good
faith, selects and depends upon spiritual means
alone through prayer, in accordance wth the
tenets and practice of a recognized church or
religious denomination, for the treatmeiU or.
cure of disease or remedial care of such child.

port, or of any subsequent modification
thereof, then such recognizance shall be void;
otherwise the recognizance shall be offull force
and effect.

(d) If the court is satisfied by due proof
that, at any time during the period while the
obligation to support continues, the defendant
has violated the terms of such order, the court
may forthwith proceed with the trial of the
defendant under the original charge, or senr
tence the defendant under the original con
viction, or enforce the suspended sentence as
the case may be. i_ ' j-

(e) (i) A division of resources by an indi
vidual and such Individual's spouse in accord
ance with K.S.A. 1988 Supp. 39-786 shall be
considered just cause for failure to us^ such
individual's share of such resources to provide
medical support of such individual's spouse so
long as such spouse is receiving medical as
sistance as defined by K.S.A. 39-702 and
amendments thereto. j i

(ii) A division of income by an individual
andsuch individual's spouse in accordance with
K.S.A. 1988 Supp. 39-787 shall be considered
just cause for using only that portion of such
individual's annual income which exceeds
$9,000 plus any allowable excess shelter allow
ance up to a maximum total of$14,400 to pro
vide medical support of such individual s
spouse so long as such spouse is receiving med
ical assistance as defined by K.S.A. 39-702 and
amendments thereto. ' i ir

(f) Nonsupport of a spouse is a class E
felony.

History: L. 1969, ch. 180, § 21-3605; L.
1970, ch. 124, § 4; L. 1976, ch...l57, § 1; L.
1988, ch. 143, § 7; May 1. , i -

. • . I

Source or prior laws
21-t42. 21-443. 21-444. 21-445, 21^446. , •

Judicial Council, 1968t former law of Kans^ pro
tected both the wife and children. It was based upon
the Uniform Desertion and Non-Support Act which wm
drafted in 1910. The proposal substantially follows the.
former law, . , _ V j

Subsection (1) (b) makes the act specifically applicable to,
adopted children and illegitimate children whose pa
ternity has been judicially established or acknowledged
in writing. Note, under the present statutes of Kansas,
paternity is regularly and normally an Issue only in a
bastardy proceeding. It may be proper to provide for a
special proceeding in which a preliminary determination
of patemitv may be made. Such a section probably,
should be located in the chapter on procedure.

The section was based largely on former K.S.A. 21-442
throu^ 21-447. as modified.



.t..-

Code; Family Relationships and Children

(2) Endangering a child is a class A
misdemeanor.

History; L. 1969, ch. 180, § 21-3608; July
1. 1970.

Source or prior law:
33.713.

Attorney General's Opinions!
Licensing and related provisions: person ineligible for

licenses; conviction ofcrimes opposed todecency and mo
rality. 84-118.

Persons prohibited from employment in boarding homes
for children or family day care homes; effect of ce^ain
misdemeanor convictions. 85-154.

CASE ANNOTATIONS
1. Referred to in construing Campaign Finance Act.

State V. Doyen. 224 K. 482, 489. 580 P.2d 1351.
2. Unjustifiable physical pain" as used herein held un

constitutional for failure lo suSiciently identify prohibited
conduct; provision (l)(a) neld vague and indefinite for fail
ure to establish reasonably definite standards ofguilt re
quired by due process of law. State v. Melnert, 225 K.
816. 817. 818, 820, 594 P.2d 232.

3. Evidence found insufHcient to sustain convictions-
State V. Brooks, 228 K. 562. 563. 564, 565, 618 P.2d 830.

4. Parents have right to counsel in some deprived child
actions that may be basis of prosecution. In re Cooper,
230 K. 57. 67. 631 P.2d 632 (1981).

5. Subsection (1) (b) upheld; not unconstitutionally va
gue. Slate V. Fisher. 230 K. 192, 194, 195, 199, 200. 631
P.2d 239 (1981).

6. Cited in find'ing portion of8-1701 unconstitutionally
vague. State v. Carpenter. 231 K. 235, 238. 642 P.2d 998
(1982).

21-3609> Abuse of a child. Abuse of a
child is willfully torturing, cruelly beating or
inflicting cruel and inhuman corporal punish
ment upon any child under the age of 18 years..

Abuse of a child is a class D felony.
History: L. 1969, ch. 180, § 21-3609; L.

1984, ch. 119, § 12; May 17..
Source or prior laws

38-714.

Law Review and Bar Journal References:

"Parental Pawer In the Voluntary Commitment of Chil
dren to -Mental Institutions," Beth A. Riggert, 17 W.L.J.
595. 608 (1978).

CASE ANNOTATIONS

1. Habeas corpus proceeding; prosecution hereunder
barred by 21-3108(2)(a). In re Berkowitz. 3 K.A.2d 726,
728, 602 P.2d 99.

2. Parents have right to counsel in some deprived child
actions that mav be basis of prosecution. In re Cooper.
230 K. 57. 67. 631 P.2d 632 (1981).

3. Chargeof childabuse does not meet test for merger
into charge of felonv first-degree murder. State v. Brown,
236 K. 800. 803. 696 P.2d 954 ,(1985).

21*3610. Furnishing alcoholic liquor to a
minor. (1) Furnishing alcoholic liquor to a mi

nor is directly or indirectly, selling to, buying
for, giving or furnishing any alcoholic liquor to
any person under the age of 21 years.

(2) Furnishing alcoholic liquor lo a;minor
is a class B misdemeanor for which the .min
imum fine is $200. y,

(3) As used in this section, "alcoholic. liq
uor" has the meaning provided by K.S.Ar.,41-,
102 and amendments thereto. "

History: L. 1969, ch. 180, § 21-3610;'l.
1988, ch. 165, § 7; July 1. " i
Source or prior laws

38-715. •'

Judicial Council, 1968s This section restates former
K.S.A. •38-715, passed by the legislature In 1965. t're-

^ sumably It reflects the current thinking of the
legislature.

Law Review and Bar Journal References:
"Third Party Liability for Drunken Driving," Betsey J.

Morgan, 26 W.L.1,^267, 280. 295 (1987).
Attorney General's Opinions: l '

Intoxicating liquors and beverages; licensing and related
provisions; classes of persons to whom licenses not issued;
conviction of violation of intoxicating liquor Iaws..-85-44. »

Intoxicating liquors; cereal malt beverages; lo^ regu
lations. 86-23.

National minimum drinking age act; history and Intent
of language of 41-104. 86-74. ^ '

CASE ANNOTA'nONS ' f
1. Discussed; absent legislation, suppliers of alcohol not

liable lo victims of intoxicated lort-feasors; violation hereof,
not negligence per se. Ling v. Jan's Liquors. 237 K. 629,
639, 640, 703 P.2d 731 (1985). " V

2. Seller need not have knowledge of minor s age; ital-
ute neither unconstitutionally vague nor overbroad.'State
V. Robinson. 239 K. 269, 27^ 274, 718 P.2d 1313 (1986). •

21*3610a. Furnishing cereal malt bev
erage lo a minor, (a) Furnishing cereal malt
beverage to a minor is buying for or selling,
giving or furnishing, whether direcdy or in
directly, any cereal malt beverage to any'per
son under the legal age for consumption:of
cereal malt beverage. - '

(b) Furnishing cereal malt beverage ^to-a
minor is a class B misdemeanor for which, the!
minimum fine is $200. '

(c) This section shall not apply to the fur
nishing of cereal malt beverage by a parent or
legal ^ardian to such parent's child or such
guardian's ward.

(d) As^ used in this section^ "cereal malt
beverage and "legal age for consumption of
cereal malt beverage" have the meanings pro
vided by K.S.A. 41-2701 and amendments
thereto.

(e) This section shall be part of and sup
plemental to the Kansas criminal code.

SfK-iiiit
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(4) watchmen, while actually engaged in
the performance of the duties of their
employment;

(5) private detectives licensed by the state
to carry the firearm involved, while actually
engaged in the duties of their employment;

(6) detectives or special agents regularly
employed by railroad companies or other cor
porations to perform full-time security or in
vestigative service, while actually engaged in
the duties of their employment; or

(7) the state fire marshal, the state fire mar
shal's deputies or any member of a fire de
partment authorized to carry a firearm
pursuant to K.S.A. 31-157 and amendments
thereto, while engaged in an investigation in
which such fire marshal, deputy or member is
authorized to carry a firearm pursuant to
K.S.A. 31-157 and amendments thereto.

(c) Unlawful discharge of a firearm is a class
C misdemeanor.

History: L. 1986, ch. 126, § 2; July 1.

Article 43.—CRIMES AGAINST THE
PUBUC MORALS

21*4301. Promoting obscenity. (1) Pro-
moting obscenity is knowingly or recklessly:

(a) Manufacturing, issuing, selling, giving,
providing, lending, mailing, delivering, trans
mitting, publishing, distributing, circulating,
disseminating, presenting, exhibiting or adver
tising any obscene material or obscene device;
or

(b) possessing any obscene material or ob
scene device with intent to issue, sell, give,
provide, lend, mail, deliver, transfer, transmit,
publish, distribute, circulate, disseminate,
present, exhibit or advertise such material or
device; or

(c) offering or agreeing to manufacture, is
sue, sell, give, provide, lend, mail, deliver,
transmit, publish, distribute, circulate, dissem
inate, present, exhibit or advertise any obscene
material or obscene device; or

(d) producing, presenting or directing an
obscene performance or participating in a por
tion thereof which is obscene or which con
tributes to its obscenity.

(2) Evidence that materials or devices were
promoted to emphasize their prurient appeal
or sexually provocative aspect shall be relevant
in determining the question of the obscenity
of such materials or devices. There shall be a
presumption that a person promoting obscene
materials or obscene devices did so knowingly
or recklesslv if:

(a) The materials or devices were promoted
to emphasize their prurient appeal or sexually
provocative aspect; or

(b) the person is not a wholesaler and pro
motes the materials or devices in the course
of the person's business.

(3) (a) Any material or performance is "ob
scene" if:

(i) The average person applying contem
porary community standards would find that
the material or performance, taken as a whole,
appeals to the prurient interest;

(ii) the average person applying contem
porary community standards would find that
the material or performance has patently of
fensive representations or descriptions of (A)
ultimate sexual acts, normal or perverted, ac
tual or simulated, including sexual intercourse
or sodomy, or (B) masturbation, excretory func
tions, sadomasochistic abuse or lewd exhibition
of the genitals; and • -

(iii) taken as a whole, a reasonable person
would find that the material or performance
lacks serious literary, educational, artistic, po
litical or scientific value.

(b) "Material" means any tangible thing
which is capable of being used or adapted to
arouse interest, whether through the medium
of reading, observation, sound or other
manner. ^

(c) "Obscene device" means a device, in
cluding a dildo or artificial vagina, designed or
marketed as useful primarily for the stimulation
of human genital organs.

(d) "Performance' means any play, motion
picture, dance or other exhibition performed
before an audience.

(e) "Sexual intercourse" and "sodomy" have
the meanings provided by K.S.A. 21-3501 and
amendments thereto.

(f) "Wholesaler" means a person who sells,
distributes or offers for sale or distribution ob
scene materials or devices only for resale and
not to the consumer and who does not man
ufacture, publish or produce such materials or
devices.

(4) It is a defense to a prosecution, for ob
scenity that:

(a) The persons to whom the allegedly ob
scene material was disseminated, or-the au
dience to an allegedly obscene performance,
consisted of persons or institutions having sci
entific, educational or governmental justifica
tion for possessing or viewing the same;

(b) the defendant is an officer, director,
trustee or employee of a public library and the


